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JUSTICE COMMITTEE 
 

AGENDA 
 

26th Meeting, 2020 (Session 5) 
 

Tuesday 3 November 2020 
 
The Committee will meet at 10.00 am in the Sir Alexander Fleming Room (CR3). 
 
1. Decision on taking business in private: The Committee will decide whether 

to take item 6 in private. 
 
2. Hate Crime and Public Order (Scotland) Bill: The Committee will take 

evidence on the Bill at Stage 1 from— 
 

Roddy Dunlop QC, Dean, Faculty of Advocates; 
 
Michael P Clancy OBE, Director, Law Reform, The Law Society of 
Scotland; 
 
Dr Andrew Tickell, Lecturer in Law, Glasgow Caledonian University; 
 

and then from— 
 

Assistant Chief Constable Gary Ritchie, ACC Partnership, Prevention and 
Community Wellbeing, Police Scotland; 
 
Calum Steele, General Secretary, Scottish Police Federation; 
 
Anthony McGeehan, Procurator Fiscal, Policy and Engagement, Crown 
Office and Procurator Fiscal Service. 
 

3. Subordinate legislation: The Committee will consider the following negative 
instruments— 

 
The Electronic Monitoring (Approved Devices) (Scotland) Regulations 
2020 (SSI 2020/308) 
 
The Electronic Monitoring (Relevant Disposals) (Scotland) Regulations 
2020 (SSI 2020/309) 
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4. Justice Sub-Committee on Policing: The Committee will consider a report 
back from the Sub-Committee meeting held on 26 October 2020. 

 
5. Hate Crime and Public Order (Scotland) Bill (in private): The Committee will 

review the evidence heard earlier in the meeting. 
 
6. Domestic Abuse (Protection) (Scotland) Bill: The Committee will consider a 

call for evidence on the Bill at Stage 1. 
 
 

Stephen Imrie 
Clerk to the Justice Committee 

Room T2.60 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5195 

Email: justiceCommittee@parliament.scot 
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The papers for this meeting are as follows— 
 
Agenda item 2  

Note by the Clerk 
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Agenda item 3  

Note by the Clerk 
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Agenda item 4  

Note by the Clerk 
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Agenda item 5  

PRIVATE PAPER 
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Justice Committee 
 

26th Meeting, 2020 (Session 5), Tuesday, 3 November 2020 
 

Hate Crime and Public Order (Scotland) Bill 
 

Paper from the Clerk 
Introduction 

1. The Hate Crime and Public Order (Scotland) Bill (―the Bill‖) was introduced by the 
Cabinet Secretary for Justice on 23 April 2020 and referred to the Justice 
Committee. The Bill and accompanying documents can be accessed here. 
 

2. The purpose of the Bill is to modernise, consolidate and extend hate crime 
legislation in Scotland. The law in this area has evolved over time in a 
fragmented manner with the result that different elements of hate crime law are 
located in different statutes. There is therefore a lack of consistency and the 
relevant legislation is not considered as user-friendly as it could be. The Scottish 
Government believes that the Bill will consolidate existing hate crime legislation 
within one statute to provide greater clarity, transparency and consistency. 

 
3. There is no single accepted definition of hate crime. In his independent review, of 

hate crime legislation in Scotland commissioned by the Scottish Government for 
their consultation, Lord Bracadale used the following definition: 

“Offences which adhere to the principle that crimes motivated by hatred or 
prejudice towards particular features of the victim’s identity should be treated 
differently from ordinary crimes” 

Background 

4. According to the Scottish Government’s policy memorandum which accompanies 
the Bill, it will ―modernise and extend existing hate crime legislation‖ by:  

 

 Adding age as a new characteristic in connection with the aggravation of 
offences by prejudice under Part 1;  

 Creating new offices relating to stirring up hatred in Part 2 that will apply in 
relation to all listed characteristics to include age, disability, religion, sexual 
orientation, transgender identity and variations in sex characteristics (currently 
those offences relate only to race);  

 Updating the definition of transgender identity in Parts 1 and 2 of the Bill 
including removing the term ―intersexuality‖ and creating a separate category 
for variations of sex characteristics  

 Including a power to enable the characteristic of sex to be added to the lists of 
characteristics referred in Parts 1 and 2 of the Bill by regulations at a later 
date.  

 
5. The Bill will also abolish the common law offence of blasphemy. The offence has 

not been prosecuted in Scotland for more than 175 years and is no longer 
considered necessary or appropriate. 

https://beta.parliament.scot/bills/hate-crime-and-public-order-scotland-bill
https://www.gov.scot/publications/independent-review-hate-crime-legislation-scotland-final-report/pages/2/
https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/hate-crime-and-public-order-scotland-bill/introduced/policy-memorandum-hate-crime-and-public-order-scotland-bill.pdf
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Approach to Stage 1 consideration  
 
6. The Committee began taking Stage 1 oral evidence on the Bill on 27 October. It 

is expected Stage 1 evidence will continue throughout November.  
 

Oral evidence  

7. At its meeting on 3 November, the Committee will continue taking oral 
evidence on the Bill by hearing from two panels of witnesses. They are— 

 Roddy Dunlop QC, Dean, Faculty of Advocates; Michael P Clancy OBE, 
Director, Law Reform, The Law Society of Scotland; and Dr Andrew Tickell, 
Lecturer in Law, Glasgow Caledonian University;  
 

 Assistant Chief Constable Gary Ritchie, ACC Partnership, Community and 
Wellbeing, Police Scotland; Calum Steele, General Secretary, Scottish Police 
Federation; and Anthony McGeehan, Procurator Fiscal Policy and 
Engagement, Crown Office & Procurator Fiscal Service   

 
8. This evidence session will be a hybrid session with some Members and 

witnesses present and others participating via live video conferencing. Members 
of the public can watch the evidence session live on the Scottish Parliament TV 
website from 10:00 am on Tuesday 3 November: 

https://www.scottishparliament.tv/  

9. Following this evidence session, the Committee will consider the evidence 
received as part of the Stage 1 scrutiny of the Bill.  
 

10. To date, the Committee has taken oral evidence on the Bill on 27 October from 
the Cabinet Secretary for Justice Humza Yousaf and the Scottish Government 
Bill Team and from Lord Bracadale.  

 
Written evidence  
 
11. Written submission received by the Committee in response to its call for views on 

the Bill are available on the Committee’s webpage.  
 

12. A SPICe briefing setting out the key issues in the Bill is also available here.  

Next steps  

13. At its next meeting, the Committee will continue its Stage 1 scrutiny and will hear 
evidence from representatives from the media and arts and from faith and secular 
groups. The Committee are due to report to the Parliament on the general 
principles at the beginning of December 2020.  
 

Justice Clerks 
29 October 2020 

https://www.scottishparliament.tv/
https://www.parliament.scot/S5_JusticeCommittee/Meeting%20Papers/Papers20201027Public(4).pdf
https://www.parliament.scot/parliamentarybusiness/CurrentCommittees/115916.aspx
https://digitalpublications.parliament.scot/ResearchBriefings/Report/2020/9/3/Hate-Crime-and-Public-Order--Scotland--Bill
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Annexe A 

 
Hate Crimes and Public Order (Scotland) Bill 

 
Background information on witnesses for 3 November 2020 

 
Introduction 
 
The Committee has requested each witness giving oral evidence on the Bill to 
provide some brief biographical information, in bullet point format, on their 
background, namely- 
  

 Their name/organisation 

 The main role of their organisation and its key functions/interests/objectives 

 Their organisation’s status  

 How their organisation is funded and the key sources of funding 
  
Tuesday 3 November  
 
The following has been provided by those witnesses giving oral evidence on the Bill 
on Tuesday 3 November 2020-  

 

Panel 1 
 
Faculty of Advocates 
  

 Your name/organisation 
Roddy Dunlop QC; Dean of the Faculty of Advocates. 
  

 The main role of your organisation and its key 
functions/interests/objectives 
Faculty is the regulatory body for all Advocates (barristers) in Scotland. 
  

 Your organisation’s status (such as whether you are a charity, a 
membership organisation, a professional body etc).  
As above, Faculty if the professional body for the Scottish bar. 
  

 How your organisation is funded and the key sources of funding 
Entirely self-funded, via member contributions. 

 
Law Society of Scotland  
  

 Your name/organisation 
Michael P Clancy OBE, Director, Law Reform The Law Society of Scotland. 
  

 The main role of your organisation and its key 
functions/interests/objectives 
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The Law Society of Scotland is a statutory body, the Solicitors (Scotland) Act 
1980 and is the professional body and regulator for Scotland’s solicitor 
profession. Further information about the Society can be found at 
www.lawscot.org.uk  

 

 Your organisation’s status (such as whether you are a charity, a 
membership organisation, a professional body etc).  
Statutory body 

 

 How your organisation is funded and the key sources of funding 
It is funded primarily by its membership subscription. 

 
Dr. Andrew Tickell  
  

 Your name/organisation 
Dr Andrew Tickell, Lecturer in Law, Glasgow Caledonian University. 
  

 The main role of your organisation and its key 
functions/interests/objectives 
N/A - participating in an individual capacity 
  

 Your organisation’s status (such as whether you are a charity, a 
membership organisation, a professional body etc).  
N/A - participating in an individual capacity 
  

 How your organisation is funded and the key sources of funding 
N/A - participating in an individual capacity 

 
_____________________________________________________________ 
 

Panel 2 
 
Police Scotland 
 

 Your name/organisation  
Assistant Chief Constable Gary Ritchie Partnership, (ACC) Prevention and 
Community Wellbeing, Police Scotland 

 

 The main role of your organisation and its key functions/interests/objective 
- Police Scotland was established on 1 April 2013 and is responsible for policing 
across the whole of Scotland, some 28,168 square miles, covering a third of the 
United Kingdom’s landmass with a unique range of urban, rural, island and 
remote communities. 

 
It is the second largest force in the UK after the Metropolitan Police with a 
workforce of 23,000 officers and staff working together for the people of Scotland. 

 

http://www.lawscot.org.uk/
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Police Scotland’s purpose is to improve the safety and wellbeing of people, 
places and communities in Scotland, focusing on Keeping People Safe in line 
with our values of Integrity, Fairness and Respect. 

 

 Your organisation’s status (such as whether you are a charity, a 
membership organisation, a professional body etc) - Police Service 
 

 How your organisation is funded and the key sources of funding – Funded 
via Scottish and UK Government grant via Barnett formula.  Third party funding is 
also provided through a range of audited agreements and subject to oversight by 
SPA. 

 
Scottish Police Federation 
 

 Your name/organisation 
Calum Steele – Scottish Police Federation 

 

 The main role of your organisation and its key 
functions/interests/objectives 
Representing the interests of every police officers in Scotland up to and 
including the rank of Chief Inspector in all matters affecting their welfare, pay, 
pensions, and conditions of service, as well as the efficiency of the police 
service  
 

 Your organisation’s status (such as whether you are a charity, a 
membership organisation, a professional body etc).  
Statutory Body – Established by an Act of Parliament 

 

 How your organisation is funded and the key sources of funding 
Entirely from member subscriptions, return on investments, and periodic 
benevolent donations. 

 
Crown Office and Procurator Fiscal Service (COPFS) 
 

 Your name/organisation 
Anthony McGeehan - Procurator Fiscal, Policy and Engagement, Crown 
Office and Procurator Fiscal Service (COPFS) 

 

 The main role of your organisation and its key 
functions/interests/objectives 
COPFS is Scotland’s independent prosecution service. COPFS receives 
reports about crimes from the police and other reporting agencies and then 
decide what action to take, including whether to prosecute a person. We are 
also responsible for the investigation of sudden and unexplained deaths and 
investigate allegations of criminal conduct against police officers.  
 
COPFS plays a pivotal part in the justice system, working with others to make 
Scotland safe from crime, disorder and danger. The public interest is at the 
heart of all we do as independent prosecutors. We take into account the 
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diverse needs of victims, witnesses’, communities and the rights of those 
accused of crime. 

 Your organisation’s status (such as whether you are a charity, a
membership organisation, a professional body etc).
Statutory Body

 How your organisation is funded and the key sources of funding
COPFS receives a budgetary allocation from the Scottish Government
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JUSTICE COMMITTEE 

HATE CRIME AND PUBLIC ORDER (SCOTLAND) BILL 

SUBMISSION FROM THE FACULTY OF ADVOCATES 

1. The Faculty of Advocates, as the independent referral bar in Scotland, offers its

comments in relation to the Hate Crime and Public Order (Scotland) Bill (the

“Bill”). In submitting this response, the Faculty wishes to make it clear that it is

not opposed to the principles behind the Bill nor to the idea that hate crime

legislation ought to be contained within a single statute. The Faculty agrees with

many of the proposals made by Lord Bracadale in his Independent Review of

Hate Crime Legislation in Scotland. The Faculty does, however, have concerns

regarding some potential unintended consequences of the legislation and

particular aspects of it, as set out below.

Part 1 

2. Part 1 of the Bill introduces new characteristics.  The Faculty considers this part

of the Bill to be uncontroversial. The way in which the proposed sections 1 and

2 are set out is in a manner which is similar to other recent statutes. The Faculty

considers section 1 to be sufficiently clear in setting out the circumstances in

which an offence will be aggravated by prejudice, and section 2 simply deals with

the practicalities when it is proved that an offence is so aggravated. The style of

this section is a familiar one, and the Faculty has no concerns with the way in

which it or the remaining provisions of Part 1 are formulated.

Part 2 

Section 3(1)& (2) 

3. In relation to section 3(1), the Faculty notes the position of the Scottish

Government that the draft provision will “largely replace similar existing offences

which apply in relation to the stirring up of hatred against a group (of persons)

defined by reference to race, colour, nationality, or ethnic or national origins.”

(Policy Memorandum paragraph 115). Those existing offences are said to be

contained in sections 18 to 23 of the Public Order Act 1986 (“1986 Act”).

4. The Faculty also notes, however, that Lord Bracadale in the ‘Independent

Review of Hate Crime Legislation in Scotland’ (“The Bracadale Review”)

recommended the removal of ‘insulting’ from the provisions in relation to race.

The Faculty respectfully agrees with that recommendation for the reasons

outlined in the Policy Memorandum.. In particular, the Faculty notes the stated

Annexe B
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position of Lord Bracadale quoted by the Scottish Government in paragraph 147 

of the Memorandum: 

 

“Lord Bracadale noted the amendment that occurred to section 5 of 

the 1986 Act in 2013, where the term ‘insulting’ was removed from 

that offence with no notable impact on the ability to commence a 

prosecution, according to the Crown Prosecution Service.” 

 

5. The Faculty notes that the extension of ‘stirring up of hatred offences’ to other 

characteristics was also considered and supported by the Bracadale Review and 

respectfully agrees that, in principle, behaviour amounting to stirring up hatred 

which arises in relation to characteristics beyond race may reach a threshold of 

criminality.  

 

6. The Faculty has reservations, however, concerning the formulation of the 

characteristic defined in section 3(3)(c) (“religion or, in the case of a social or 

cultural group, perceived religious affiliation”). That wording we consider to be 

vague and likely to create difficulty, not least in relation to questions of football 

and sectarianism. 

 

7. In relation to the proposed statutory wording in relation to the new characteristics, 

section 3(2) differs from section 3(1) as a consequence of the omission of 

‘insulting’. As a result, an offence is only committed where the behaviour or 

material involved reaches a threshold of ‘threatening or abusive’. The Faculty 

agrees with that approach, and with the analysis in the Policy Memorandum at 

paragraphs 135-139.  

 

8. The Faculty considers that a consistent approach to these matters is desirable 

and consistency will be achieved if ‘insulting’ is deleted from section 3(1), as 

recommended by Lord Bracadale. 

 

9. The Faculty has concerns as to the wording of sections 3(1)(b) and 3(2)(b) 

relating to the question of intent. As drafted, a crime is committed not simply 

where the Crown is able to demonstrate an intention to stir up hatred (which the 

Faculty supports) but also where, irrespective of intent, “it is likely that hatred will 

be stirred up.” 

 

10. The Faculty notes that the Policy Memorandum identifies this approach as 

having been borrowed from the 1986 Act. Section 18(1) of the 1986 Act does 

contain a similar provision. It also contains section 18(5), however, which is in 

the following terms: 

 

“(5) A person who is not shown to have intended to stir up racial hatred is 

not guilty of an offence under this section if he did not intend his words or 
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behaviour, or the written material, to be, and was not aware that it might be, 

threatening, abusive or insulting.” 

 

No such provision appears in the current draft Bill, and no explanation for that 

absence appears in the Policy Memorandum. The Faculty considers that, if an 

existing defence to a statutory offence is to be removed in what is stated to be 

consolidating legislation, the basis on which it is considered unnecessary or 

inappropriate should be set out.  

 

11. The wider concern held by the Faculty under this heading is in the application of 

the draft provisions if passed into law. That is particularly so given: (a) the 

considerable expansion of the list of characteristics beyond matters of race; and 

(b) the breadth of the offence said to be committed where a person either (in 

relation to race) “behaves in a threatening, abusive or insulting manner” or 

“communicates threatening, abusive or insulting material to another person”. In 

relation to non-race characteristics, the ‘insult’ provision is absent. The following 

general points, however, maintain.  

 

12. First, section 3(6) states that ‘behaviour’ (bold emphasis added): 

 

“(a)  includes behaviour of any kind and, in particular, things that 

the person says, or  otherwise communicates, as well as things 

that the person does,  

(b)  may consist of—  

(i)  a single act, or  

(ii)  a course of conduct.” 

 

The Faculty observes that the definition of behaviour is very broad, is non-

exclusive and includes a single act.  

 

13. Second, section 3(7) continues (bold emphasis added): 

 

“For the purposes of subsections (1)(a)(ii) and (2)(a)(ii), the ways in which 

a person may communicate material to another person are by—  

 

(a) displaying, publishing or distributing the material,  

(b) giving, sending, showing or playing the material to another 

person,  

(c)  making the material available to another person in any 

other way.” 

 

Again, that is drafted in very broad terms.  
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14. Third, section 13(2) defines ‘material’ as “… anything that is capable of being 

looked at, read, watched or listened to, either directly or after conversion from 

data stored in another form.” The breadth of that definition will be obvious. 

 

15. The result of the foregoing appears to be a position where an individual may be 

prosecuted and convicted of an offence of stirring up hatred in circumstances 

where there was no intent to do so but rather a single comment, picture, personal 

or political viewpoint is communicated to one or more people (for example in a 

WhatsApp group or similar) and such a communication is considered to be of 

material which is ‘insulting’ in relation to race or ‘abusive’ otherwise and ‘it is likely 

that hatred will be stirred up.’ The Faculty has concerns about the possible impact 

on freedom of expression arising from such a position. Those concerns are set 

out at paragraphs 21 to 31 below. 

 

16. In light of the breadth of the definitions adopted in these sections and the 

absence of a requirement of intent, it would appear that the Bill could, for 

example, potentially criminalise a number of social media postings made on a 

daily basis. If it is anticipated that criminal proceedings will be raised in such 

cases, then a large number of prosecutions could result. If this is not anticipated, 

the Faculty would question the rationale for legislation which has no likelihood of 

being rigorously enforced.  

 

17. The Faculty is also concerned about the effect of the legislation on the performing 

arts.  This concern is particularly focused when the interaction of sections 3 and 

4 is considered. If comedy performed, for example, at the Edinburgh Fringe 

offends the terms of the proposed Bill, the performer, presenter and director 

associated with that performance would be engaged in potentially criminal 

activity. This could be viewed as having a chilling effect on the freedom of 

expression in this context. Further, given the differences between the proposed 

section 4 and the equivalent provisions of the 1986 Act (as amended), those 

appearing at what is advertised as the ‘world’s largest performing arts festival’ in 

Edinburgh risk committing an offence performing a show in Scotland when the 

same show would not carry criminal sanction in England.  

 

18. For the above reasons, the Faculty has serious concerns that the current 

approach to the laudable aim of tackling hate crime is undermined by the drafting 

of the Bill: a) in terms of the breadth of the definitions relied upon and the scope 

of behaviour and communication included; and b) the inclusion of sections 

3(1)(b)(ii) and 3(2)(b)(ii). If those provisions are to remain, additional thought 

should be given to including an equivalent to section 18(5) of the 1986 Act. 
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19. Finally under this heading, the Faculty notes that a defence is proposed in section 

3(4). To avail of that defence, a person charged must show that ‘the behaviour 

or the communication of the material was, in the particular circumstances, 

reasonable. Further, section 3(5) provides that the behaviour will be ‘reasonable’ 

in this section if: 

 

‘(a)  evidence adduced is enough to raise an issue as to whether that is 

the case, and  

(b)  the prosecution does not prove beyond reasonable doubt that it is not 

the case.’ 

 

20. The Faculty considers that in this particular statute, which impacts directly on the 

right to freedom of expression, it is inappropriate to place any evidential burden 

upon the accused. In circumstances where the statute seeks to restrict an 

individual’s right to freedom of expression as set out immediately below, the 

Faculty considers that section 3 should include the word “unreasonably” after the 

words “the person” at sections 3(1)(a) and 3(2)(a). In that way it would be obvious 

that it was incumbent upon the Crown to prove beyond reasonable doubt that the 

behaviour or communication of the material was, in the particular circumstances, 

unreasonable.  

 

Section 3(2) and Sections 11 & 12 - Freedom of Expression 

 

21. The Scottish Government acknowledges the existence of concern about the 

impact on Article 10 of the European Convention on Human Rights (“ECHR”) 

(“Article 10”) which guarantees freedom of expression. The Faculty has 

reservations about the position of the Scottish Government that the proposed 

sections 11 and 12 meet those concerns.  

 

22. The Faculty makes the following observations. The Human Rights Act 1998 

incorporates Article 10 into domestic law. It is accordingly for the Government to 

justify any interference with freedom of expression under reference to Article 

10(2). The Faculty cites the approach taken to Article 10 in Scots Law as set out 

by Lord Rodger in BBC Petitioners (No3) 2002 J.C. 27 at paragraphs 13 & 14. 

That case related to reporting restrictions under the Contempt of Court Act 1981, 

but the approach to Article 10 applies more generally, and is consistent with the 

jurisprudence of the European Court of Human Rights. 

 

23. At paragraph 13 of BBC Petitioners (No3), his Lordship noted (bold emphasis 

added): 

 

‘As this court has recalled on a number of occasions, the 1981 Act was 

enacted to bring our law into line with the requirements of the European 

Convention and, in interpreting and applying its provisions, we must bear in 
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mind not only the terms of the Convention but also the jurisprudence of the 

European Court of Human Rights. A convenient summary of that Court's 

application of art 10(2) is to be found in their judgment in Observer and 

Guardian v United Kingdom at para 59: ‘The Court's judgments relating 

to Article 10 —Starting with Handyside, concluding, most recently, 

with Oberschlick and including, amongst several others, Sunday 

Times and Lingens —enounce the following major principles. (a) 

Freedom of expression constitutes one of the essential foundations of 

a democratic society; subject to paragraph 2 of Article 10, it is 

applicable not only to “information” or “ideas” that are favourably 

received or regarded as inoffensive or as a matter of indifference, but 

also to those that offend, shock or disturb. Freedom of expression, as 

enshrined in Article 10, is subject to a number or exceptions which, 

however, must be narrowly interpreted and the necessity for any 

restrictions must be convincingly established. (b) These principles are 

of particular importance as far as the press is concerned. Whilst it must not 

overstep the bounds set, inter alia, in the “interests of national security” or 

for “maintaining the authority of the judiciary”, it is nevertheless incumbent 

on it to impart information and ideas on matters of public interest. Not only 

does the press have the task of imparting such information and ideas: the 

public also has a right to receive them. Were it otherwise, the press would 

be unable to play its vital role of “public watchdog”. (c) The adjective 

“necessary”, within the meaning of Article 10 § 2, implies the existence 

of a “pressing social need”. The Contracting States have a certain 

margin of appreciation in assessing whether such a need exists, but it 

goes hand in hand with a European supervision, embracing both the 

law and the decisions applying it, even those given by independent 

courts. The Court is therefore empowered to give the final ruling on 

whether a “restriction” is reconcilable with freedom of expression as 

protected by Article 10.’ 

 

And again at paragraph 14: 

 

 ‘… the court must consider not only whether such an order is 

‘necessary’ but also what the appropriate scope of any order might 

be.’ 

 

24. The correct approach for those restricting freedom of expression, therefore, is to 

start from the principle that Article 10 “is applicable not only to ‘information’ or 

‘ideas’ that are favourably received or regarded as inoffensive or as a matter of 

indifference, but also to those that offend, shock or disturb”. In the context of a 

Bill such as this which will restrict freedom of expression, the Faculty would 

emphasise the centrality of that principle.  
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25. It will be obvious that many of the communications and much of the behaviour 

considered ‘abusive’ or ‘insulting’ in the Bill has the prima facie protection of 

Article 10. Article 10, however, is a qualified right. The terms of Article 10(2) make 

that clear. The application of that qualification will inevitably be fact dependant 

but the approach (as set out by Lord Rodger) is clear: 

 

a) Is Article 10 engaged? 

b) If so, what is the basis for the interference under Article 10(2)?  

c) What is the ‘legitimate aim’ being pursued in restricting freedom of 

expression? 

d) Does that pass the test of necessity? 

e) Is the restriction proportionate to achieving the legitimate aim? 

 

26. It is not possible to address each of the characteristics in detail in this response. 

Nevertheless, it may be of assistance to consider a few examples of situations 

where Article 10 has been held to have been breached.  

 

27. Before turning to those examples, two additional points are noteworthy from the 

approach of the European Court of Human Rights. First, where the comments or 

behaviour involved are at a level which negate the fundamental values of the 

Convention, the protection of Article 10 is removed by Article 17 ECHR: Seurot 

v France (Application no. 57383/00) (Admissibility, 18th May 2004). One example 

arising from ethnic hate is Ivanov v Russia (Application no. 35222/04) 

(Admissibility, 20th February 2007) where the applicant published a series of anti-

Semitic articles portraying Jews as the source of evil in Russia and calling for 

their social exclusion. The Court held that the protection of Article 10 was not 

available. A similar finding was made in Norwood v United Kingdom (Application 

no. 23131/03) (Admissibility, 16th November 2004) arising from a BNP poster 

representing the Twin Towers in flames and carrying the words ‘Islam out of 

Britain – Protect the British People’. Second, the European Court of Human 

Rights has, additionally, given guidance on the competing rights which justify 

restriction on freedom of expression. (See Erbakan v Turkey (Application no. 

59405/00) (6th July 2006) at paragraph 56). 

 

28. Against that background, the Faculty offers the following examples from the 

European Court of Human Rights: 

 

i. Incitement to violence or hostility will justify restriction under Article 

10(2) (see: Gunduz v Turkey (Application no. 59745/00) 

(Admissibility, 13th November 2003). Equally, however, criticism of 

democracy, fierce criticism of secular and democratic principles and 

openly calling for the introduction of Sharia law (all leading to a 

conviction for inciting the population to hatred based on membership 

of a religion or denomination) was not sufficient to avoid a finding of 
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Article 10 having been breached in a later case involving the same 

parties. The Court stressed that there was no explicit call to violence 

and accordingly the defence of Sharia law could not be regarded as 

hate speech (Gunduz v Turkey (Application no. 35071/97) (4th 

December 2003). 

 

ii. In relation to national identity, which in the draft Bill will be covered 

by the characteristic of race, we note Dink v Turkey (Applications no. 

2668/07, 6102/08, 30079/08, 7072/09 and 7124/09) (14th September 

2010) in which the publication of articles expressing views on the 

identity of Turkish citizens of Armenian origin led to a conviction for 

‘denigrating Turkish identity’. Mr Dink, the first applicant, was killed 

after the proceedings had been raised. The case subsequently 

brought by his relatives, the remaining applicants, established that 

there had been a breach of Article 10 because there had been no 

pressing social need to find him guilty, and the articles had been 

written on issues of public concern commenting on issues 

concerning the Armenian minority. Such comment had not incited 

disrespect or hatred. Equally, however, where that becomes 

incitement to ethnic hatred, the interference with Article 10 will likely 

be justified. Again, of particular relevance will be the question of 

whether the comments contributed to any public debate on 

questions of public interest (Atamanchuk v Russia (Application no. 

4493/11) (11th February 2020) (request for referral to the Grand 

Chamber pending). 

 

iii. A decision of the Grand Chamber in Perincek v Switzerland 

(Application no. 27510/08) (15th October 2015) underlines that 

importance. A Turkish politician was convicted for expressing the 

view, in Switzerland, that the mass deportations and massacres 

suffered by the Armenians in the Ottoman Empire in 1915 had not 

amounted to genocide. He was held to be acting with a racist and 

nationalistic motive. In finding that the conviction amounted to a 

breach of Article 10, the European Court of Human Rights sought to 

strike a balance between Articles 8 and 10 and concluded that it had 

not been necessary – and again the Faculty would note the test of 

necessity in Article 10 – to impose a criminal penalty to protect the 

rights of others. The Swiss courts were found to have censured the 

applicant for voicing an opinion. The interference, in the form of a 

criminal penalty, was disproportionate. 

 

iv. It will also be relevant to consider the role played by an individual in 

the dissemination of comments or material. That again emphasises 

the need for tight definition within the Bill. By way of example, the 
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Faculty notes Jersild v Denmark (Application no. 15890/89) (23rd 

September 1994) where a journalist made a programme containing 

abusive and derogatory remarks about immigrants. He was 

convicted of aiding and abetting the dissemination of racist remarks. 

The European Court of Human Rights found a breach of Article 10 

because the applicant had been informing the public about a social 

issue.  

 

In the present Bill, the Faculty has already noted concerns over the 

breadth of the conduct and the individuals covered by potential 

criminal charges.  

 

v. In the context of displaying images or symbols with a controversial 

historical connotation the Faculty would note Fáber v Hungary 

(Application no. 40721/08) (24th July 2012) in which the applicant 

had been prosecuted and fined having displayed a flag 100m away 

from an anti-racism demonstration. The flag was associated with a 

period of history dominated by a totalitarian regime in Hungary and 

it was accepted that its use would cause unease and a sense of 

disrespect amongst past victims. Nevertheless, the non-violent 

behaviour led to a finding that there had been a violation of Article 

10. 

 

vi. Finally, homophobic hate speech has been regularly held to justify 

interference with Article 10 on the basis that it is necessary to protect 

the rights and reputations of others (Vejdeland and Others v Sweden 

(Application no. 1813/07) (9th February 2012). 

 

29. The Faculty suggests that the foregoing examples make clear that legislation 

tackling hate crime requires to be necessary, proportionate, specific and carefully 

considered to avoid breaching Article 10 and the right to freedom of expression. 

Such legislation requires to reflect a range of complicated factors such as the 

role of individuals in any chain of communication, the existence and nature of a 

public debate on a matter of public interest, the contribution to political debate, 

the right to promote an alternative view of history or to call for radical change in 

society. All of that requires to be considered with a core commitment to protecting 

the right of all (within the necessary limits and restraints imposed by the 

legitimate aims pursued to protect society and others) to make comments which 

‘offend, shock and disturb’. It is because of those considerations that the Faculty 

has significant reservations about the proposed legislation. The Faculty re-

iterates its support, in principle, for the extension of the characteristics in line with 

the recommendations of Lord Bracadale but, in practice, has concerns arising 

from the drafting of the Bill in terms of its breadth, and its restrictive effects on 

freedom of expression.  
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30. Specifically, in relation to sections 11 and 12 of the Bill, the Faculty is not clear 

why only two of the characteristics (sexual orientation and religion) have been 

selected for statutory protection. The Faculty is unaware of any basis for 

assuming that the right to freedom of expression relating to one of the 

characteristics is less than any other (see Vejdeland and Others v Sweden 

(Application no. 1813/07) (9th February 2012). 

 

31. The terms of sections 11 and 12 raise additional concerns. Both rely on the 

wording that “Behaviour or material is not to be taken as threatening or abusive 

solely on the basis that it involves …” (bold emphasis added), before going on 

in each case to narrate various factors. In the case of religion, that includes 

“discussion … of religion” and “proselytising”. In the context of sexual orientation, 

that includes “discussion … of sexual conduct or practices”. The current wording 

does not appear to afford any significant protection, in that it could be said that it 

creates the possibility that the activities listed may be relied upon as evidence of 

threatening or abusive behaviour.  

 

Section 4 

 

32. Section 4 is headed “Culpability where offence committed during public 

performance of play”. Subsection (1) provides that section 4 applies where an 

offence under section 3 is committed during a public performance of a play by a 

person who is a performer in the play. It is therefore necessary to read section 4 

in conjunction with section 3. Section 3 has the potential to be interpreted widely, 

as discussed above. Insofar as relevant, it provides as follows:   

 

“(1)  A person commits an offence if- 

(a)  the person- 

(i)  behaves in a threatening, abusive or insulting 

manner, or 

(ii)  communicates threatening, abusive or insulting 

material to another person, and 

(b)  either- 

(i)  in doing so, the person intends to stir up hatred 

against a group of persons based on the group 

being defined by reference to race, colour, 

nationality (including citizenship), or national 

origins, or  

(ii)  as a result, it is likely that hatred will be stirred 

up against such a group. 

 (2)  A person commits an offence if- 

(a)  the person- 
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(i)  behaves in a threatening or abusive manner, or 

(ii)  communicates threatening or abusive material 

to another person, and 

(b)  either- 

(i)  in doing so, the person intends to stir up hatred 

against a group of persons based on the group 

being defined by reference to a characteristic 

mention in subsection (3), or 

(ii)  as a result, it is likely that hatred will be stirred 

up against such group. 

(3)  The characteristics are- 

(a)  age, 

(b)  disability 

(c)  religion or, in the case of a social or cultural group, 

perceived religious affiliation, 

(d)  sexual orientation, 

(e)  transgender identity, 

(f)  variations in sex characteristics.” 

 

33. The Faculty considers that it is not clear why an individual might be considered 

to be likely to behave in an insulting manner to the persons referred to in section 

3(1) and in such a way as warrants criminalisation, but might not be considered 

likely to behave towards the persons referred to in section 3(3) in such a way as 

to warrant criminalisation. The legal difference between abusive behaviour and 

insulting behaviour is not clear, most dictionary definitions appearing to include 

the use of one word as part of the definition of the other. For the reasons already 

given, the Faculty supports the views of Lord Bracadale that the reference to 

“insulting” should be removed. 

 

34. Section 4 defines the circumstances in which a person or persons can commit 

an offence under section 3 during the performance of a play. Section 4(1)(a) 

makes it an offence under section 3 for the person who is a performer in the play. 

Section 4(1)(b) requires for the commission of the offence that it (i) involves 

consent or connivance on the part of the person who presents or directs the 

performance, or (ii) is attributable to neglect on the part of such a person. Section 

4(2) makes it an offence for both the performer and the presenter or director. 

This could attach culpability to everyone from the person who directs and 

performs in a one man play to the directors and performers of major productions. 

It also makes culpable the person who “presents” the play. The Faculty 

anticipates that this will cover those who produce the play and perhaps those 

who advertise it. 
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35. The Faculty considers it to be unclear as to whether this formula under the Bill 

extends art and part culpability to other performers who may not actually say the 

offending remark but play a crucial part in a play where other performers actually 

present the offending material. The Bill does not address this issue, unless 

section 4(2) is intended to limit the scope of art and part culpability. If this is the 

intention of section 4(2), it is suggested that the Bill should state this clearly.  

 

36. “Play” is defined in section 18 of the Theatres Act 1968 as “(a) any dramatic 

piece, whether involving improvisation or not, which is given wholly or in part by 

one or more persons actually present and performing and in which the whole or 

a major proportion of what is being done by the person or persons performing, 

whether by way of speech, signing or action, involves the playing of a role; and 

(b) any ballet wholly or in part by one or more persons actually present and 

performing, whether or not it falls within paragraph (a) of this definition”. 

 

37. “Public performance” is defined in the same section to include “any performance 

in a public place within the meaning of the Public Order Act 1936, any 

performance which is not open for the public but which is promoted for private 

gain and any performance which the public or any section thereof are permitted 

to attend, whether on payment or otherwise”. 

 

38. The definition of “play” noted above would appear to cover a wide range of 

performances from the ‘traditional’ play, to dance and opera. It would also appear 

to cover stand-up comedy where the comedian plays a role such as Al Murray 

(‘The Pub Landlord’), or Sacha Baron Cohen (‘Ali G’). It would also presumably 

cover any stage performances in a ‘sketch show’ format  

 

39. The extension of the foregoing provisions to plays and performances is of a far-

reaching and perhaps unintentional scope. Sections 3(1)(b)(ii) and 3(2)(b)(ii) do 

not require there to be any intention on the part of the performer, director or 

presenter to stir up hatred, simply that as a result of the play it is likely that hatred 

will be stirred up.  

 

40. Both traditional and more modern plays tackle controversial and often highly 

emotive subjects. The Bill as presently drafted appears to the Faculty to have the 

potential to ‘catch’ a play in which a person with a particular characteristic is 

portrayed in a positive way, but the nature of the play requires to refer to abusive 

or insulting material and the result is it stirs up hatred against that group.  

 

41. The Faculty considers it to be likely that there are many plays which call for 

threatening, abusive or insulting material to form part of the performance in some 

way. Plays are often intended to open debate on various subjects and sometimes 
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deal with sensitive and controversial subjects. If that it is done with the intention 

of stirring up hatred, a wish to legislate against it is understandable. The Faculty 

has concerns, however, that the section as presently drafted is overbroad. 

 

42. The Faculty recognises that a defence is available under subsections (4) and (5). 

The Faculty is concerned, however, as to the doubt to which this defence may 

give rise in terms of those performing, presenting and directing a play knowing 

when the behaviour or communication of the material is, in particular 

circumstances, ‘reasonable’. The Faculty suggests that such doubt may have a 

stifling effect on dramatic plays presented in public, on the basis that performers, 

directors and presenters otherwise wishing to become involved in them may not 

do so for fear of committing a criminal offence. 

 

43. There appears to be no discussion of this section in the Policy Memorandum at 

all. Legislation similar to this already exists in section 20 and section 29D of the 

1986 Act. However, there are potentially important differences between that Act 

and the present Bill. Section 20 of the 1986 Act, as amended by the Broadcasting 

Act 1990, which relates to stirring up racial hatred, provides as follows:- 

 

“(1)  If a public performance of a play is given which involves the use of 

threatening, abusive or insulting words or behaviour, any person who 

presents or directs the performance is guilty of an offence if— 

(a)  he intends thereby to stir up racial hatred, or 

(b)  having regard to all the circumstances (and, in particular, 

taking the performance as a whole) racial hatred is likely to 

be stirred up thereby. 

(2)  If a person presenting or directing the performance is not shown to 

have intended to stir up racial hatred, it is a defence for him to prove— 

(a)  that he did not know and had no reason to suspect that the 

performance would involve the use of the offending words 

or behaviour, or 

(b)  that he did not know and had no reason to suspect that the 

offending words or behaviour were threatening, abusive or 

insulting, or 

(c) that he did not know and had no reason to suspect that the 

circumstances in which the performance would be given 

would be such that racial hatred would be likely to be stirred 

up. 

(3)  This section does not apply to a performance given solely or primarily 

for one or more of the following purposes— 

(a)  rehearsal, 

(b)  making a recording of the performance, or 

(c)  enabling the performance to be included in a programme 

service; 
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but if it is proved that the performance was attended by 

persons other than those directly connected with the giving 

of the performance or the doing in relation to it of the things 

mentioned in paragraph (b) or (c), the performance shall, 

unless the contrary is shown, be taken not to have been 

given solely or primarily for the purposes mentioned above.  

(4)  For the purposes of this section— 

(a)  a person shall not be treated as presenting a performance 

of a play by reason only of his taking part in it as a 

performer, 

(b)  a person taking part as a performer in a performance 

directed by another shall be treated as a person who 

directed the performance if without reasonable excuse he 

performs otherwise than in accordance with that person’s 

direction, and 

(c)  a person shall be taken to have directed a performance of 

a play given under his direction notwithstanding that he was 

not present during the performance; 

and a person shall not be treated as aiding or abetting the 

commission of an offence under this section by reason only 

of his taking part in a performance as a performer.  

(5)  In this section “play” and “public performance” have the same 

meaning as in the Theatres Act 1968. 

(6)  The following provisions of the Theatres Act 1968 apply in relation to 

an offence under this section as they apply to an offence under section 

2 of that Act — 

section 9 (script as evidence of what was performed), 

section 10 (power to make copies of script), 

section 15 (powers of entry and inspection).” 

 

Section 29D makes similar provision in respect of religion and sexual orientation. 

 

44. The Faculty notes that there is no explanation as to why, in the proposed section, 

the decision has been taken to target the performer primarily rather than the 

director. Equally there is no explanation as to why the various defences set out 

in section 20(2) and the exclusions set out in section 20(3) of the 1986 Act are 

not part of the proposed section of the Bill.  

 

Section 5 

 

45. Section 5 relates to the possession of material.  Points similar to those made 

regarding section 3 above are relevant here. The criticisms of section 3 apply 

also to section 5. In particular, with regards to the statutory defence at 

subsections (4) and (5), the Faculty considers that it should be made clear in the 
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Bill that the Crown must prove the possession of the material to be unreasonable. 

It is inappropriate to impose any evidential burden upon the accused.  

 

Section 6: Powers of Entry etc. with warrant 

 

46. A warrant is “an authorisation issued by a court to a person which entitles him to 

do or require others to do, things which but for the warrant he would have no 

right to do, or which they would not be legally required to do or consent to his 

doing” (Renton & Brown § 5-01). 

 

47. Section 6 of the Bill provides for powers of entry and associated powers to be 

conferred upon a constable or member of police staff (both defined at subsection 

(4) under reference to other statutes) by a sheriff or justice of the peace.  By 

subsection (1), a sheriff or justice may grant a warrant to enter premises if 

satisfied that there are reasonable grounds for suspecting that an offence under 

section 3 or section 5 has been, or is being, committed, or that there is evidence 

of the commission of an offence under those sections at premises specified in 

the warrant. 

 

48. The powers to be conferred under such a warrant are set out at subsection (2). 

They are: (a) entry onto premises, by force if necessary; (b) search of premises 

and any person found there; (c) seizure and detention of material found on the 

premises or on the person of anyone on the premises, if the authorised searcher 

has reasonable grounds for suspecting that it may provide evidence of 

commission of a crime under section 3 or section 5. 

 

49. Section 6(3) provides that the authorised searcher may ‘require’ that material 

capable of being viewed, etc., after conversion from data stored in another form, 

should be converted into such a form as to enable it to be taken away, or 

produced in a form capable of being taken away, and from which it can readily 

be converted. The same power is already conferred by other provisions providing 

for statutory warrants: for example, section 46 (3) of the Firearms Act 1968.   

 

50. The Faculty has reservations about the proposed terms of this section. These 

reservations concern: (i) the scope for oppression in the section, including by 

way of malicious or misguided complaint; and (ii) whether the powers to be 

created by the section are proportionate to the matters which they bear to be 

intended to address. 

 

51. In order to explain these reservations, brief reference requires to be made to the 

new statutory offences to which they relate, being found in the Bill at proposed 
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sections 3 and 5.  These are dealt with in detail above; in short, they are found 

in Part 2 of the Bill under the rubric ‘Offences Relating to Stirring up Hatred’.   

 

52. Section 3 of the proposed Act creates the offence of behaving in a threatening, 

etc., manner, or communicating threatening, etc., material to another, with the 

intention of stirring up hatred against a specified group within society, or where 

the likely result of such actions is that hatred will be stirred up. 

 

53. Section 5 creates the offence of possession of ‘inflammatory’ material, and by 

subsection (1) criminalises possession of such material with a view to 

communicating it to another or others, so as to ‘stir up’ hatred against a specified 

group defined along racial lines, or where it is likely that communication of such 

material would result in hatred being stirred up.  Subsection (2) replicates these 

provisions, and applies them to specified groups — there are six listed 

characteristics. 

 

54. Sections 3 and 5 criminalise actions by ‘persons’. It is clear that this includes 

legal persons such as limited companies and institutions. Section 9 provides for 

the culpability of individuals where offences are committed by an organisation.  

 

55. There are provisions for interpreting Part 2 of the Bill at section 13. Section 13(3) 

provides that reference to an offence under particular sections include attempts 

to commit that offence, and also, under subsection (3)(b), the aiding, abetting, 

counselling, procuring or inciting the commission of such offences; and, under 

subsection (3)(c), conspiring to commit them. While these provisions place into 

the Bill concepts familiar to the common law such as ‘attempt’ and ‘concert’, the 

same suite of actions is to be found in other legislation e.g. the Female Genital 

Mutilation (Protection and Guidance) (Scotland) Act 2005, section 5B(7)(b); the 

Prisoners and Criminal Proceedings (Scotland) Act 1993 Schedule 1 paragraph 

7(4) (under exception of ‘inciting’); the Criminal Procedure (Scotland) Act 1995, 

section 210A(10)(d); and the Assaults on Emergency Workers (Offences) Act 

2018, section 2(10). The suite of actions has often been inserted into existing 

statutes by subsequent, recent legislation. 

 

56. The offences to be created do not seek to criminalise ‘hatred’ itself. Scots law, in 

common with all other mature systems of law, penalises not thought, but action. 

Section 6 of the present Bill would confer powers of entry and search to recover 

material, communication of which is ‘likely’ to stir up hatred against a specified 

group. Hence, possession of such material is capable of criminalising a person, 

irrespective of whether that person intends to stir up hatred or not. These 
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proposed provisions call for close scrutiny. Other statutes conferring powers of 

search are discussed below. 

 

57. In the present Bill there is no statutory definition of the word ‘hatred’, nor of the 

expression ‘stir up’.  A court might consider that these are familiar terms and that 

it can proceed to interpret the statutory provisions guided by their ordinary 

meanings.   

 

58. The Faculty is concerned, however, at the scope created by the Bill for extensive 

disruption to life and livelihood, and to the legitimate operations of businesses 

and institutions, by malicious complaint, generating the grant of a warrant under 

which electronic devices can be seized and retained for prolonged periods.   

 

59. As at the time of this response to the Bill, the expression ‘hatred’ may be 

deployed in contexts and in situations in which it has not hitherto been applied. 

The development of social media has been identified as having fostered a climate 

of denunciation of persons on the basis of views attributed to them, or which it is 

inferred that they espouse. Denunciation is then made on the basis that a 

person’s words demonstrate ‘hatred’—often for the categories of persons set out 

in the Bill, rather than their reflecting a difference of view. The effect of such 

polarisation can be to restrict public debate; to restrict legitimate investigation of 

social evils, and indeed, of crime; and by extension, to pose a danger to the 

public.  

 

60. There is scope for concern that the terms of the proposed section 6 of the Bill 

risk augmenting the effect of factors active in society with the tendency to stifle 

or suppress free and lively debate. Given the broad terms in which the Bill is 

framed, and the absence of statutory definition of the key phrases ‘hatred’ and 

‘stirring up’, the Faculty considers that there is scope for unfounded complaints 

(whether made sincerely, or not) to the police against persons or institutions, a 

potential consequence of which would be the invasion of privacy and domestic 

life, the seizure of telephones and computers, and the prolongation of disruption 

caused to people, businesses and institutions. The Faculty is concerned that the 

invasion of privacy, the interruption of domestic life, and the operation of 

institutions or businesses which might be caused by the enactment of this section 

of the Act, is disproportionate to any benefit which might flow therefrom in terms 

of addressing the evils in society which is sought to be addressed. This is 

particularly so as it would appear that, in relation to activities which would be 

capable of being found at the more serious end of the spectrum of offending 

created by the Bill, appropriate powers of entry and search might be found in 

existing statutes, such as those dealing with terrorist offences; and at common 

law. 
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61. The concept of ‘hate’ in contemporary society is contentious, and used in political 

discussion in a manner which lies outwith the Dictionary definition.  There is a 

widespread, legitimate concern that allegations that acts or words are 

expressions of ‘hate’ are used to forestall, or to ‘shut down’, discussion of matters 

which are the subject of legitimate debate; and to establish the parameters of 

that debate in terms which might be thought to suit a particular side in any such 

debate. The Faculty is concerned that these issues are not currently adequately 

reflected in the Bill. 

 

Protections against oppression in the granting and execution of warrants 

 

62. Scots law countenances examination of private papers under warrant with 

reluctance. The opinion of Lord Ardmillan in Nelson v. Black and Morrison (1866) 

4 M. 328, at page 332, summarises the concerns raised by such applications: 

 

“… a general warrant for a sweeping and indefinite search in the dwelling 

house of a person not put under charge, for written documents in regard to 

which there is this particularity, that they must be read before it can be seen 

what they instruct, is a very strong and startling procedure; and if granted 

at all, such a warrant should have been accompanied by some security 

against oppression, and against violation of private conscience.” 

 

63. These concerns apply in relation to the present Bill in that the terms upon which 

a warrant is sought are potentially sweeping and general — directed at matters 

such as “... likel[ihood] that, if … communicated, hatred would be stirred up …”; 

that the warrant would be directed against a person not under charge, but rather, 

on the basis of information received, to recover material to be the foundation of 

a charge; and that it would be necessary to read through material in order to 

determine whether or not it fell within the statutory criteria, thus potentially 

involving the scrutiny of private or confidential documents. Where such 

investigation of private papers is carried out, there is a clear risk of oppression. 

The security against oppression which Lord Ardmillan identified was the 

attendance of someone who in today’s practice would be a Commissioner (“… 

the personal attendance of the sheriff, or some person of discretion and authority, 

to superintend the search, and to inspect and select the documents …”).  

 

64. In considering the scope of this section of the present Bill, it will be borne in mind 

that the stage at which section 6 contemplates applications for warrant is the 

evidence-gathering stage: before any charge has been brought. The existing 

safeguards against oppression should therefore be considered.   
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65. At common law and at statute, Scots law considers that security against 

oppression comes from the independent role of the judicial officer who requires 

to consider the position before granting or refusing a warrant: 

 

“Although the accused is not present nor legally represented at the hearing 

where the magistrate grants the warrant to examine or to search, the 

interposition of an independent judicial officer affords the basis for a fair 

reconciliation of the interests of the public in the suppression of crime and 

of the individual, who is entitled not to have the liberty of his person or his 

premises unduly jeopardised … The hearing before the magistrate is by no 

means a formality, and he must be satisfied that the circumstances justify 

the taking of this unusual course …”  (Hay v. H.M. Advocate, 1968 J.C. 40, 

per Lord Justice General (Clyde) at page 46). 

 

66. In Birse v. MacNeill 2000 J.C. 503, those observations, made in relation to a 

warrant at common law, were quoted and held applicable to statutory warrants 

as well. The court emphasised at paragraph 10 the role of judicial officer 

considering the application for a warrant and the protection which this affords to 

the public: 

 

“We think it right, however, to indicate that, in our view, the whole point of 

the procedure for the grant of a warrant in terms of sec 23(3) [of the Misuse 

of Drugs Act 1971] is indeed to interpose an independent judicial figure who 

actually considers the circumstances and decides whether to grant the 

warrant.” 

 

67. The criterion on which a warrant is to be granted is:  

 

“... no higher than the justice’s satisfaction that there is reasonable ground 

for suspecting and, consistent with the frequent need for expedition, 

hearsay (and indeed hearsay of hearsay) may be enough to supply the 

justice with the necessary information.” (Stewart v. Procurator Fiscal, 

Glasgow [2015] HCJAC 13 at paragraph 12) 

 

68. The terms of section 6 of the proposed Act empower service of a warrant for 

search upon a person who may have no intention either of stirring up hatred, or 

of communicating material capable of stirring up hatred: section 3 penalises 

behaviour likely to stir up hatred; section 5, the possession of material which, 

were it to be communicated, is likely to stir up hatred. The offence lies in the 

behaviour, and in the mere possession of material, irrespective of intention. Birse 

v. MacNeill contains a reassertion of the principle that an application for a warrant 

should never be regarded as being no more than a formality. But were it to be a 

matter of law that a justice could authorise a warrant in terms of section 6 of the 
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Bill — with the inevitable potential for upset, anxiety, distress, intrusion of privacy 

and possibly of home life; and possibly expense, in instructing legal 

representation — then the provisions of the Bill could have a chilling effect on 

intellectual inquiry and discourse in Scotland. The terms of the Bill may render 

persons less likely to participate in discussion of matters important to society, if 

they feel that such participation may render them liable to have their homes, 

businesses or institutions invaded, under lawful warrant. The Faculty considers 

that this possible consequence ought to be taken into account in considering 

whether the provisions of this section and of the present Bill at large are 

proportionate to the evil which they bear to address. 

 

69. The Faculty is therefore concerned that the power to grant a warrant, on 

identifying reasonable grounds for suspicion, provides insufficient protection 

against oppression, where the conduct so criminalised is framed in such broad 

terms. 

 

70. The terms of other statutes under which warrants may be granted are considered 

below.  They tend to deal with material which is readily capable of being 

understood as being contrary to the law in place. But the criminalisation of 

materials which the present Bill would create is concerned with matters which 

may require much by way of interpretation, on the part not only of the court but 

of the haver, the law-abiding member of the public who would require to 

scrutinise hitherto unobjectionable material, in his or her possession, in order to 

consider whether its possession constitutes a breach of the criminal law. 

Reference is made to the observations of Lord Ardmillan in Nelson v. Black and 

Morrison, cit. sup. and quoted at paragraph 66 above. The possession of drugs 

or associated paraphernalia; of unlicensed firearms or ammunition; of illegally 

caught fish, or illegal tackle; of knives packaged for sale in a manner suggesting 

their suitability for combat: all these are readily identifiable as lying within the 

scope of the relevant statute, under which powers are granted under warrant for 

entry and search to discover them.  The capacity of a document for stirring up 

hatred against a specified group will not necessarily be so readily identifiable. 

For example, material held by a person or organisation, relating to a territory, the 

borders of which territory are disputed by nations adjoining it, may be capable of 

stirring up hatred against persons associated with one of those nations, falling 

within subsection (3)(c) (religion or, in the case of a social or cultural group, 

perceived religious affiliation). Discussion of that matter will be legitimate; but the 

terms in which that discussion are couched, or even the language of that 

discussion, may be likely to stir up hatred in terms of section 5(2)(b)(ii). A person 

conducting a search under warrant might be quite unable to detect such nuances 

on initial reading. It is foreseeable that it would be necessary to investigate the 

matter by removal of devices on which such material might be held; which would 

be the occasion of inconvenience and disruption, possibly for prolonged periods. 
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71. The court in Birse v. MacNeill also laid emphasis on the reluctance of the court 

to ‘go behind’ an ex facie valid warrant. The appeal court has elsewhere declined 

to accept that it has a jurisdiction to review the granting of warrants. In Stewart 

v. Harvie 2016 S.C.C.R. 1, a bill of suspension was taken on the point that the 

information provided to the justice by the officer applying for a warrant had not 

provided a comprehensive position such that a proper consideration of all the 

information could inform the decision whether to grant a warrant; and that the 

decision to grant the warrant had been based on an incomplete understanding 

of the evidence.  The court refused to pass the bill, finding that Scottish practice 

does not, and ought not, to provide for the ‘second guessing’ of a decision by a 

justice or sheriff to grant a search warrant (in this instance, again, under section 

23 (3) of the Misuse of Drugs Act 1971). The statutory scheme confers the 

decision as to whether to grant a warrant upon the justice of the peace or sheriff 

hearing the application, and with it the jurisdiction to consider whether the 

statutory criteria for granting the warrant had been met — which was no higher 

than satisfaction that there were reasonable grounds for suspicion. Furthermore, 

this was consistent with the frequent need for expedition in the granting of 

warrants. 

 

72. In order to consider why the proposed term under consideration poses a risk to 

freedom of speech and debate, the Faculty considers that it is necessary to 

contrast the objects of search under the present Bill, with the objects of search 

in comparable provisions conferring powers of search under statutory warrant. 

Put shortly, identification of evidence relating to offences created by these 

statutes is an obvious matter; identification of what may be evidence in relation 

to sections 3 and 5 of the proposed Act is likely to demand a degree of 

interpretation of material, on the part of the searching person, given the 

subjective terms in which the sections are expressed: the likelihood that by 

communication of material to a person, hatred against a group of persons will be 

stirred up; whether or not material has the quality of being ‘threatening’, ‘abusive’, 

or ‘insulting’: all these matters are subjective, and call for a degree of 

interpretation on the part of the searcher: interpretation, in the first instance, 

considerably greater than that required to assess, say, whether a knife for sale 

is packaged and marketed in such a way as to bring it within the terms of the 

Knives Act 1997. There is scope for concern that persons carrying out searches, 

being called upon to conduct potentially difficult tasks of interpretation, will seize 

all material which they come across.  In contemporary terms this is likely to mean 

the seizure of mobile phones and computers; and the probability of the 

considerable disruption which will be occasioned by the seizure of such items 

raises issues around the rights to privacy, to property and to home life enjoyed 

by citizens in terms of the ECHR and the common law; and the matter of the 

proportionality of actions authorised by warrant. 

 

Examples of statutory powers of search 
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73. The Public Order Act 1936 enacted a prohibition on paramilitary organisations. 

By section 2, a person taking part in the control or management of a paramilitary 

association, in the organization or training of its members or adherents, 

committed an offence.  Subsection (5) enacted the power to grant warrant to 

search premises and to search them or persons there reasonably suspected of 

participation in the offence. The identification of evidence of such by a constable 

searching under this statute is likely to be straightforward. 

 

74. The Salmon and Freshwater Fisheries Act 1961 confers upon a sheriff or justice 

of the peace the power to grant warrant to water bailiffs, constables or other 

authorised persons to enter premises etc, if necessary by force, and to search 

them and persons present, and to stop and search vehicles, where there are 

reasonable grounds for suspecting that evidence of the commission of an offence 

will be found.  Evidence of activities prohibited by the Act — illegally caught fish, 

illegal and other fishing gear — is readily identifiable. 

 

75. The Firearms Act 1968 confers at section 46 the power to enter premises, if 

necessary by force, and search them and persons found there, and to seize and 

detain items reasonably to be suspected of being evidence of an offence under 

the Act, or constituting a danger to public safety or peace. The Act deals with the 

possession and licensing of firearms and ammunition. It is likely to be the case 

that items and documents identified during search are more readily identifiable 

as potential evidence of offending in terms of that Act, than documents recovered 

under search in terms of the present Bill. 

 

76. Section 46 (3) of the Firearms Act 1968 confers power replicated in the present 

Bill (at section 6 (3)) to require material stored in electronic form to be produced 

in a form which allows it to be removed from the premises. Given the material 

with which the Firearms Act 1968 is concerned, it is more likely that such material 

will be discrete, and limited in scope, than material potentially relevant under the 

Bill—which is more likely to involve extensive messaging and e-mail records. For 

that reason, recoveries from searches taking place under warrant granted by 

section 6 of the present Bill will conceivably involve the devices upon which 

records are stored, thus enhancing the disruption to the life, and possibly the 

business, and other legitimate activities, of the haver. 

 

77. Warrants for search may be granted in terms of section 23 of the Misuse of Drugs 

Act 1971. Again, it is submitted that controlled drugs and drugs paraphernalia, 

packaging materials and scales, are immediately identifiable as the items for the 

recovery of which, if found, the search warrant was granted. In circumstances 

where a warrant is granted for the search of commercial premises, where it is 

suspected that drugs offences are being perpetrated through or under cover of 

an ostensibly legitimate business (vid., e.g. the circumstances set forth in Grant 
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v. H.M. Advocate  2006 J.C. 205) then it is more likely that business records can 

be readily copied; and in any event, the extent of the disruption caused by their 

recovery would be proportionate to the seriousness of the crime under 

investigation. 

 

78. The Knives Act 1997 confers a power upon a sheriff or justice to grant a warrant 

for search where there are reasonable grounds for suspecting that evidence 

relating to an offence under sections 1 or 2 might be recovered.  Section 1 relates 

to the unlawful marketing of knives — where they are marketed in such a way as 

to present them as suitable for combat, or to encourage violent behaviour 

involving their use as a weapon.  Subsection (3) provides that indication or 

suggestion of suitability for combat may be found in the nomenclature of the item, 

or by description or name applied to the knife or found on any packaging or 

advertisement. 

 

79. By section 2 of the same Act, a person is guilty of an offence by publishing any 

written, pictorial or other material in connection with the marketing of any knife, 

where that material indicates or suggests that the knife is suitable for combat, or 

is otherwise likely to stimulate the use of the knife as a weapon. Again, these 

aspects of appearance, and content of material, will be more readily apparent on 

search, than will the capacity of material which has the potential to be identified 

as falling within the ambit of sections 3 and 5 of the present Bill. 

 

80. The Terrorism Act 2000 provides at section 42 for the granting of a warrant for 

search of premises where there are reasonable grounds for suspecting that a 

person reasonably suspected of falling within one of the categories set out in 

section 40 is to be found there.   

 

81. Terrorism legislation generally is considered so sensitive, in the extent to which 

it must balance the concerns of maintenance of the public peace and the 

extension of the powers of the state, with those of individual liberty, that an 

Independent Reviewer of Terrorism Legislation is appointed to keep its scope 

under review.  The relevant considerations were outlined by the then Home 

Secretary, Rt. Hon. Sajid Javid M.P., on the occasion of the appointment of the 

current reviewer, 20th May 2019: 

 

“... with the threat from terrorism continuing to evolve and diversify, it is vital 

that we have robust oversight to ensure our counter-terrorism laws are fair, 

robust and proportionate.” 

 

82. The Customs and Excise Management Act 1979 provides at section 118C for a 

sheriff or justice, if satisfied that there are reasonable grounds for suspecting that 

a fraud offence of a serious nature is being or is about to be committed on 

premises, to issue a warrant for entry and search, and removal of documents. 
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While this provision may well be thought to be capable of causing extensive 

disruption to the operation of a business, it must be borne in mind that the same 

legislation provides that the revenue traders with whom it is concerned owe inter 

alia duties to keep records (section 118A), and to furnish information and produce 

records (section 118B); so that proper operation of the statutory scheme involves 

a measure of anticipation that in the ordinary course of legitimate business it 

would be necessary to surrender documentation for examination.   

 

83. Comparison may be made with the statutory provisions in Scots law for the 

control of indecent images.  The Civic Government (Scotland) Act 1982 (“the 

1982 Act”) deals with offences arising out of the making of, or possession of, 

indecent images, at sections 51 to 52C. These provisions include a definition of 

the nature of ‘extreme pornography’, and provide for penalties: up to ten years’ 

imprisonment, on conviction on indictment. The making of indecent images, 

photographs or pseudo-photographs, and the possession of such, may be seen 

as analogous to the possession of ‘inflammatory material’ in terms of the present 

Bill: in neither case do the terms of the charge require that the person charged 

personally commit a harmful act. Yet the 1982 Act carries with it no statutory 

power of search, even though, considered in terms of the range of sentences 

available, the offences which it constitutes are deemed to be more serious than 

those to be constituted by the present Bill: the penalties on conviction on 

indictment in relation to sections 3 and 5 of the Bill are seven years’ 

imprisonment, as opposed to the ten years which could be imposed for breach 

of section 52 of the 1982 Act (indecent images of children). 

 

84. In these circumstances, the Faculty considers that due to the broad nature of the 

proposed offences in sections 3 and 5 the power of search in section 6 has the 

capability of causing significant difficulties for persons suspected though not 

charged with such offences as referred to above at paragraph 58. 

 

85. Finally under this heading, the Faculty comments that section 6 of the proposed 

Act fails to specify a time period within which the search must take place from 

the date of issue of the warrant. This is not a necessary requirement but one that 

is included in other sections of this type (see, for example, section 23(3) of the 

Misuse of Drugs Act 1971). It also fails to provide that the search must take place 

at a reasonable hour unless to do so would frustrate the purpose of the search. 

In the event a power of search is to be included in the Act, the Faculty suggests 

that these matters are given consideration. 

 

Section 7 

 

Recording conviction for offence under section 3 or 5 
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86. Section 7 of the proposed Act would provide that on conviction of an offence 

under section 3 or 5, the court would require to specify the characteristic(s) to 

which the offence relates. The Faculty considers that there is nothing new or 

controversial in the steps that are specified and the approach of this section is 

already adopted in existing hate crime legislation as well as in relation to 

aggravations found within non hate crime legislation.  

 

Section 8 

 

Forfeiture and disposal of material to which offence relates 

 

87. Section 8 of the proposed Act would authorise on conviction the forfeiture and 

disposal of any material to which offences under section 3 or 5 relate. ‘Material’ 

is broadly defined in section 13(2) as “anything that is capable of being looked 

at, read, watched or listened to, either directly or after conversion from data 

stored in another form”.  

 

88. The Faculty considers that there is nothing controversial in the wording of this 

section and the effect is similar to that provided for in relation to firearms and 

ammunition under section 52 of the Firearms Act 1968.  

 

Section 9 

 

Individual culpability where organisation commits offence 

 

89. Section 9 provides for individual culpability where an offence under section 3 or 

5 is committed by a relevant organisation and the commission of the offence 

involves the consent or connivance or neglect on the part of a responsible 

individual. Again, the Faculty considers that there is nothing controversial in this 

provision and it is notable that there are already over four hundred United 

Kingdom statutes that allow for individuals to be prosecuted because they have 

participated in criminal offending by an organisation through their consent, 

connivance or neglect. A similarly worded section can be found in section 57 of 

the Sexual Offences (Scotland) Act 2009. 

 

Section 15 

 

90. Section 15 of the Bill if enacted would provide the Scottish Ministers with the 

regulation-making power to “add the characteristic of sex” to the list of 

characteristics in sections 1(2), 3(3), and 5(3) of the proposed Act, and to modify 

the terms of the proposed section 14 “by adding interpretative provision relating 

to the characteristic of sex”. Regulations under the proposed section 15 are to 

be subject to the affirmative procedure. 
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91. The proposed sections 1(1), 3(2), and 5(3) of the Act referred to in clause 15 

provide, respectively, for the aggravation by prejudice of any existing offence, 

and two new statutory offences (stirring up hatred, and possessing inflammatory 

material), all of which are based either on the victim possessing a particular 

characteristic or on the offending behaviour being directed at a group of persons 

defined by reference to such a characteristic.  

 

92. As presently drafted, the characteristics referred to in the ‘aggravating’ provision 

(section 1(2) for the purposes of section 1(1)) are: (i) age; (ii) disability; (iii) race; 

(iv) colour; (v) nationality (including citizenship); (vi) ethnic or national origins; 

(vii) religion or, in the case of a social or cultural group, perceived religious 

affiliation; (viii) sexual orientation; (ix) transgender identity; and (x) variations in 

sex characteristics. The characteristics referred to in both the ‘stirring up hatred’ 

provision (section 3(3) for the purposes of section 3(2)) and the ‘possessing 

inflammatory material’ provision (section 5(3) for the purposes of section 5(2)) 

are the same under exception of race, colour, nationality (including citizenship), 

and ethnic or national origins, in respect of which characteristics a standalone 

offence is created in the proposed subsection (2) of each provision. Neither the 

characteristic of ‘sex’ (the term used in the Equality Act 2010) nor that of ‘gender’ 

is currently the subject of criminalising provision in any of the substantive 

provisions of the proposed Act.  

 

93. The Faculty notes that the Policy Memorandum prepared by the Scottish 

Government in respect of the Bill identifies, at paragraph 241, the purpose behind 

the regulation-making as opposed to primary legislative approach which has 

been adopted in relation to the inclusion of the characteristic of ‘sex’ to be to 

provide: “flexibility to allow sex to be included as an additional characteristic to 

the hate crime legislative framework at a later date and to define that 

characteristic”. The rationale for the Scottish Government’s approach in this 

regard is identified at paragraph 243 of the Policy Memorandum as being the 

opposition of a number of women’s organisations to the inclusion of the 

characteristic of gender within the list of characteristics, and their call for the 

development of a standalone offence for misogynistic harassment outwith hate 

crime legislation. 

 

94. At paragraph 38, the Policy Memorandum, referring to the proposed Working 

Group on misogynistic harassment which is to consider the issue of a standalone 

offence, states (emphasis added):  

 

“It is intended that the Working Group will, in due course, also consider 

whether the characteristic of ‘sex’ ought to be added (by regulations) to the 

list of characteristics which apply in relation to the aggravation of offences 

by prejudice in Part 1 of the Bill and/or to the lists of characteristics which 

apply in relation to offences relating to stirring up hatred in Part 2 of the Bill. 
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To this end, and to ensure the Working Group has the space and flexibility 

required to develop the distinct approach required to tackle misogyny in 

Scotland, an enabling power is included within this Bill. This will allow sex 

to be included as an additional characteristic within the hate crime 

legislative framework at a later date, for example if that is recommended by 

the Working Group”.  

 

95. The Faculty notes that Lord Bracadale, in his Independent Review of Hate Crime 

Legislation in Scotland, considered the issue of whether a standalone offence of 

misogynistic violence ought to be provided for (paragraph 4.45) and concluded 

that it ought not to be provided for (paragraph 4.48), on the basis that he did not 

consider it to be necessary to depart from the underlying philosophy which he 

had applied throughout his recommended scheme, being “baseline offences and 

statutory aggravations which reflect identity hostility” (ibid). Instead, at paragraph 

4.50 of his report, Lord Bracadale recommended:  

 

“… a new statutory aggravation based on gender hostility, following the 

pattern used in the existing statutory aggravations for race, religion, 

disability, sexual orientation and transgender identity. Where an offence is 

committed, and it is proved that the offence was motivated by hostility 

based on gender, or the offender demonstrates hostility towards the victim 

based on gender during, or immediately before or after, the commission of 

the offence, it would be recorded as aggravated by gender hostility. The 

court would be required to state that fact on conviction and take it into 

account when sentencing”. 

 

96. In addition, in discussing the extension of hate crime laws to other characteristics 

from those already provided for, Lord Bracadale concluded that: “if stirring up 

offences are to be extended to other protected characteristics, they should 

extend to all, including any new protected characteristics” (paragraph 5.33). That 

would include the characteristic of sex. 

 

97. The Faculty notes that Lord Bracadale’s conclusion in relation to aggravation in 

particular was based on the consistency which the unified approach would 

achieve with other existing hostility aggravations which he considered to be more 

easily understood by practitioners and the public (paragraph 4.41). He also 

referred to what he described as the “significant advantage” which including 

‘gender’ would have in cases based on multiple characteristics (giving the 

example of “an assault on a hijab-wearing Muslim woman”), because “the sheriff 

or jury would be asked to apply the same test when deciding whether the offence 

involved hostility on both religious and gender grounds” (ibid). 

 

98. Subject to the point made at paragraph 100 below, the Faculty agrees with Lord 

Bracadale’s recommendations as to the need for a new statutory aggravation in 
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this context and extending the ‘stirring up’ offence to all characteristics. It 

reserves its position as to whether a standalone offence of misogynistic 

harassment is required in addition to the provision which might be made under 

the proposed Act in that regard. 

 

99. In relation to the mechanism by which provision is proposed to be made, the 

Faculty considers that the decision as to whether to include ‘sex’ within the list of 

characteristics in sections 1(2), 3(3), and 5(3) of the proposed Act—and, in 

particular, how to define that characteristic — is properly a decision for the 

Scottish Parliament in considering and, if it wishes, amending the proposed 

primary legislation, rather than for a Working Group. The Faculty’s view in this 

regard is not altered by the fact that the affirmative procedure is to be utilised for 

any regulations under the proposed section 15, on the basis that although subject 

to some Parliamentary scrutiny, any such regulations could not be amended, and 

no consultation process (as in the super-affirmative procedure) is required.  

 

100. The Faculty agrees with the approach taken in the Bill regarding identifying the 

protected characteristic as that of ‘sex’ rather than ‘gender’. As noted in the Policy 

Memorandum and the Equality Impact Assessment, this is the relevant 

characteristic for the purposes of the Equality Act 2010, which unified the 

approach to discrimination law in the United Kingdom and which forms part of 

the backdrop to the present Bill. The Faculty considers, however, that the 

treatment of the characteristic of sex set out in  clause 15 departs from the idea 

of a unified approach, commended by Lord Bracadale, and does so in a manner 

which is less satisfactory than resort to primary legislation. 

 

Consolidation of legislation. 

 

101. The Faculty considers that one of the important aspects of the proposed 

legislation is that it would bring together all of the different kinds of hate crime 

under one banner. Lord Bracadale dealt with this at Chapter 9 of his report. 

Recommendation 20 of the Bracadale Review was that “All Scottish hate crime 

legislation should be consolidated into one new hate crime statute.” 

 

102. At present, hate crime aggravations appear in a number of different statutes: 

 

i) Section 96 of the Crime and Disorder Act 1998 relating to race; 

ii) Section 74 of the Criminal Justice (Scotland) Act 2003 relating to 

religion; 

iii) Section 1 of the Offences (Aggravation by Prejudice) (Scotland) Act 

2009 relating to disability; and 

iv) Section 2 of the same Act relating to sexual orientation and 

transgender identity. 
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103. In addition, there are other offences recognised as hate crimes, namely those 

established by: 

 

i) Section 50A of the Criminal Law (Consolidation) (Scotland) Act 1995; 

and 

ii) Sections 18-23 of the Public Order Act 1986. 

 

104. The one current offence which is neither repealed nor consolidated in the Bill is 

that provided for by Section 50A of the Criminal Law (Consolidation) (Scotland) 

Act 1995 referred to above (“Section 50A”). Section 50A provides as follows : 

 

“Racially Aggravated Harassment 

(1)  A person is guilty of an offence under this section if he— 

(a)  pursues a racially-aggravated course of conduct 

which amounts to harassment of a person and— 

(i)  is intended to amount to harassment of 

that person; or 

(ii)  occurs in circumstances where it would 

appear to a reasonable person that it 

would amount to harassment of that 

person; or 

(b)  acts in a manner which is racially aggravated and 

which causes, or is intended to cause, a person alarm 

or distress. 

(2)  For the purposes of this section a course of conduct or an action 

is racially aggravated if— 

(a)  immediately before, during or immediately after 

carrying out the course of conduct or action the 

offender evinces towards the person affected malice 

and ill-will based on that person’s membership (or 

presumed membership) of a racial group; or 

(b)  the course of conduct or action is motivated (wholly or 

partly) by malice and ill-will towards members of a 

racial group based on their membership of that group. 

(3)  In subsection (2)(a) above— 

“membership”, in relation to a racial group, includes association 

with members of that group;  

“presumed” means presumed by the offender.  

(4)  It is immaterial for the purposes of paragraph (a) or (b) of 

subsection (2) above whether or not the offender’s malice and 

ill-will is also based, to any extent, on— 

(a)  the fact or presumption that any person or group of 

persons belongs to any religious group; or 

(b)  any other factor not mentioned in that paragraph. 
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(5)  A person who is guilty of an offence under this section shall— 

(a)  on summary conviction, be liable to a fine not 

exceeding the statutory maximum, or imprisonment 

for a period not exceeding six months, or both such 

fine and such imprisonment; and 

(b)  on conviction on indictment, be liable to a fine or to 

imprisonment for a period not exceeding seven years, 

or both such fine and such imprisonment. 

(6)  In this section— 

“conduct” includes speech;  

“harassment” of a person includes causing the person alarm or 

distress;  

“racial group” means a group of persons defined by reference to 

race, colour, nationality (including citizenship) or ethnic or 

national origins,  

and a course of conduct must involve conduct on at least two 

occasions.” 

 

105. Lord Bracadale recommended that the offence created by Section 50A should 

be repealed. The basis for his recommendation was that both of the offences 

contained within that section could be effectively charged as a contravention of 

section 38 of the Criminal Justice and Licensing (Scotland) Act 2010 (“2010 Act”) 

along with the statutory aggravation. Section 38 of the 2010 Act provides as 

follows:- 

 

“38 Threatening or abusive behaviour 

(1)  A person (“A”) commits an offence if— 

(a)  A behaves in a threatening or abusive manner, 

(b)  the behaviour would be likely to cause a reasonable person 

to suffer fear or alarm, and 

(c)  A intends by the behaviour to cause fear or alarm or is 

reckless as to whether the behaviour would cause fear or 

alarm. 

(2) It is a defence for a person charged with an offence under subsection 

(1) to show that the behaviour was, in the particular circumstances, 

reasonable. 

(3)  Subsection (1) applies to— 

(a)  behaviour of any kind including, in particular, things said or 

otherwise communicated as well as things done, and 

(b)  behaviour consisting of— 

(i)  a single act, or 

(ii)  a course of conduct. 

(4)  A person guilty of an offence under subsection (1) is liable— 
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(a)  on conviction on indictment, to imprisonment for a term not 

exceeding 5 years, or to a fine, or to both, or 

(b) on summary conviction, to imprisonment for a term not 

exceeding 12 months, or to a fine not exceeding the 

statutory maximum, or to both.” 

 

106. The Bill proposes retaining the Section 50A offence due to a perceived potential 

gap in the law and/or the contention that race related hate crime requires a 

unique approach due to the prevalence of such behaviour. The Faculty is of 

course aware of the potential sensitivity of this part of the legislation in general 

and particularly in light of recent incidents of behaviour and the Black Lives 

Matter movement. Notwithstanding that, the Faculty is of the view that the section 

should be repealed in accordance with Lord Bracadale’s recommendation. The 

reasons for this are as follows: 

 

i) The aim of this legislation is to consolidate and simplify hate crime 

legislation.  

ii) Repeal would ensure that the tests were the same irrespective of the 

characteristic involved in the hate crime. 

iii) It would create consistency amongst the characteristics referred to in 

the legislation and avoid any suggestion that hate crime involving one 

particular characteristic is worse than any other. 

 

107. The Faculty does not consider that there is a gap in the law. Although the 

language of the two sections is slightly different, it is difficult to think of 

circumstances in which something which would currently be an offence in terms 

of Section 50A above would not also be an offence under section 38 of the 2010 

Act. The courts have always adopted a very flexible approach to offences of 

breach of the peace, section 38 effectively being a statutory breach of the peace, 

and the Faculty is confident that conduct which could be covered by Section 50A 

at present would be covered in the manner suggested by Lord Bracadale. Mack 

v Procurator Fiscal, Falkirk 2015 HCJAC 113 is a good, if brief, example of the 

Appeal Court’s view of this matter.  

 

Concluding remarks 

 

108. In conclusion, the Faculty is not opposed to and indeed supports the principles 

behind the Bill. It agrees that consolidation of the legislation in this area is 

appropriate and agrees with many of Lord Bracadale’s recommendations as set 

out in the Bracadale Review. It has concerns, however, regarding the potential 

impact of certain sections of the Bill on freedom of expression and the potential 

which the Bill, if enacted, would have in terms of a chilling effect on legitimate, if 

controversial, debate and the performing arts. It also questions whether the 

approach taken in a number of respects in relation only to particular 
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characteristics is appropriate.  In light of the difficulties which exist with the 

current text, the Faculty considers that there is no alternative but to reconsider 

the draft Bill. 

 

Faculty of Advocates  

4 August 2020  
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JUSTICE COMMITTEE 
 
HATE CRIME AND PUBLIC ORDER (SCOTLAND) BILL 
 
SUBMISSION FROM THE LAW SOCIETY OF SCOTLAND  
 

Introduction 

The Law Society of Scotland is the professional body for over 12,000 Scottish 
solicitors. With our overarching objective of leading legal excellence, we strive to 
excel and to be a world-class professional body, understanding and serving the 
needs of our members and the public. We set and uphold standards to ensure the 
provision of excellent legal services and ensure the public can have confidence in 
Scotland’s solicitor profession. 
 
We have a statutory duty to work in the public interest, a duty which we are strongly 
committed to achieving through our work to promote a strong, varied and effective 
solicitor profession working in the interests of the public and protecting and 
promoting the rule of law. We seek to influence the creation of a fairer and more just 
society through our active engagement with the Scottish and United Kingdom 
Governments, Parliaments, wider stakeholders and our membership.  
 
Our Criminal Law1, Equalities, Mental Health and Disability Law Committees 
welcome the opportunity to consider and respond to the Scottish Parliament’s 
Justice Committee’s Call for Evidence on the Hate Crime and Public Order 
(Scotland) Bill (the Bill).2 The committees have the following comments to put 
forward for consideration. 

Executive Summary 

Scotland in the 21st century is a diverse and multicultural society where in 2017 the 
National Records of Scotland estimated that 7% of the resident population of 
Scotland was born outside the UK.3 A study in Scotland in 2014 highlighted that 
ethnic diversity was growing, with the report finding that one in six Scottish 
households contained two or more multi-ethnic nationalities.4 That background 
provides the context in which the Bill is being introduced to present the Scottish 
Government’s clear message that hatred should have no place now or in our future 
society.” 
 
There are some positive aspects to the Bill which include that: 

                                            
1 The Criminal Law Committee is made up of members of defence solicitors across Scotland and COPFS as well as legal 
academics  

2 https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/hate-crime-and-public-order-scotland-bill/introduced/bill-
as-introduced-hate-crime-and-public-order-bill.pdf 

3 https://www.iriss.org.uk/resources/insights/migrant-integration-scotland-challenges-and-opportunities 

4 https://policyscotland.gla.ac.uk/ethnic-diversity-changed-scotland/ 

http://www.bbc.co.uk/news/uk-scotland-27580594
https://theculturetrip.com/europe/united-kingdom/scotland/
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• It is timely to consolidate hate crime to provide a modern code of offences, 
which includes tidying up the law by removing the archaic common law crime 
of blasphemy.  

• The statutory aggravation model should continue to be the means used for 
prosecuting hate crime to maintain similar and appropriate thresholds for 
criminal offending as exist at present. 

• Adding to the characteristics with age is relevant for today and reflects 
contemporary societal values.  

• We have significant reservations regarding a number of the Bill’s provisions 
which we outline below both in response to the specific questions and under 
the section headed Miscellaneous, which deals with sections, 6, 9 and 14 of 
the Bill.  

These concerns include:  

• The creation of new offences, specifically sections 3-5 of the Bill which in their 
own way will restrict freedom of expression. These provisions seem unduly 
wide without any specification provided as to the actual type of offending 
conduct that is intended to be criminalised. Criminal law must have certainty 
about the offending conduct it prohibits and intends to sanction by way of 
penalties. That is because the effect of a criminal conviction regarding any 
individual’s life such as career and plans to travel may be significant. 

• The need for policy justification and clarity affects a number of the Bill’s 
provisions where there is a lack of information or policy justification. The Bill 
must make good law, which requires the effective use of parliamentary debate 
to ensure that that necessary clarity is obtained. When creating new criminal 
offences restricting existing personal freedom, the law needs to be fair and 
balanced. 

• The Scottish Government expressed the intention that it sought “to ensure a 
consistent approach across the characteristics, including any new 
characteristics. This would involve a standard approach to how, for example, 
the statutory aggravations are applied, and would also help ensure there is 
not a perceived (or real) hierarchy between the characteristics.”5  

• We are not sure that this has been achieved in the respective drafting of 
sections 3 and 5 of the Bill. That is supported by our understanding that from 
the Scottish Centre for Crime & Justice Research in 20166 that there is 
“underreporting and inconsistency in reporting practices [that makes] it difficult 
to analyse hate crime trends, but that the harms of this type of crime are 
widely experienced in Scotland….identified a perception that some protected 
categories are prioritised for action over others, that some groups are still 
marginalised in the research process (such as those with learning disabilities 
and people in prison), and that many stakeholders are unhappy with the 
terminology used to discuss hate crime.” 

• Issues of misogyny and indeed misandry are too important to be left to 
secondary legislation. Substantive changes to criminal law must be included 
in primary legislation where the policy intentions can be fully and publicly 
debated. We call upon the Scottish Government to include, by way of 

                                            
5 The Bill’s Equality Impact Assessment Record https://www.gov.scot/publications/hate-crime-public-order-scotland-bill-equality-
impact-assessment/that  

6 https://www.sccjr.ac.uk/news-events/news/hate-crime-in-scotland-is-underreported-sccjr-report-finds/ 

https://www.gov.scot/publications/hate-crime-public-order-scotland-bill-equality-impact-assessment/that
https://www.gov.scot/publications/hate-crime-public-order-scotland-bill-equality-impact-assessment/that
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amendments during the Bill’s passage, what their intentions are with regard to 
misogyny. 

• Finally, this Bill should promote confidence among those reporting relevant 
crimes. Critically, the Bill should also ensure fair, transparent and effective 
prosecution in the public interest and appropriate sentencing reflecting on 
deterrence and punishment.  

General  

We support the principles of the Bill in seeking to modernise hate crime laws in 
Scotland. It provides an unique opportunity for Scotland to “shape hate crime 
legislation so that it is fit for 21st century Scotland and, most importantly, afford 
sufficient protection for those that need it.”7 The Bill’s introduction has been awaited 
for some time and represents the culmination of work from September 20168 
comprising several consultations and reports.9  
 
One of the main issues with the current legislation is that it lacks the certainty 
required by criminal law in order to uphold the rule of law for the public to respect 
and obey the law, and to ensure Scotland functions effectively as a multi-cultural 
society. Calling upon those who are responsible to account, as this legislation will do, 
is fundamental, recognising our collective responsibility to address all racism and 
other forms of hate, while ensuring dignity, respect and compassion for those 
affected in society. There should be no hierarchy of victims which is a part of the 
commendable approach and should be a strength of the Bill.10  
 
Consolidation, which we discuss below more, fully brings together existing crimes 
and offences. The Bill, when supported by effective training and education, will show 
that hate crime is not tolerated by individuals in society. It is important too, to ensure 
that Scotland is a fair and just society, as outlined in Justice in Scotland: Vision and 
Priorities, where the Scottish criminal justice system should work effectively for all 
providing that “victims of crime are confident that the criminal justice system will act 
fairly, effectively and will help to reduce the risk of further victimisation.”11 
 
Though the Bill is in relatively short compass (with 21 sections and two schedules), 
its importance to Scots criminal law is key when considering the its objectives which 
include:  

• Updating and consolidating the existing law and updating the list of the groups 
to be protected by the hate crime laws by adding age  

                                            
7 Paragraph 7 of the Bill’s Policy Memorandum https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/hate-crime-
and-public-order-scotland-bill/introduced/policy-memorandum-hate-crime-and-public-order-scotland-bill.pdf 

8 September 2016: A review by the Independent Advisory Group on Hate Crime, Prejudice and Community Cohesion 
https://www.gov.scot/publications/report-independent-advisory-grouphate-crime-prejudice-community-cohesion/) 

9 2017: Independent Review of Hate Crime Legislation in Scotland under Lord Bracadale 
(https://www.gov.scot/publications/independent-review-hate-crimelegislation-scotland-final-report/) 31 May 2019: Lord 
Bracadale’s Report on the Independent Review of Hate Crime Legislation (https://www.gov.scot/publications/independent-
review-hate-crimelegislation-scotland-final-report/) 

31 May 2019: Lord Bracadale’s Report on the Independent Review of Hate Crime Legislation 
(https://www.gov.scot/publications/independent-review-hate-crimelegislation-scotland-final-report/) 

10 Paragraph 12 of the Bill’s Policy Memorandum  

11 http:/www.gov.scot/Publications/2017/07/9526/2 

https://www.gov.scot/publications/report-independent-advisory-grouphate-crime-prejudice-community-cohesion/
https://www.gov.scot/publications/independent-review-hate-crimelegislation-scotland-final-report/
https://www.gov.scot/publications/independent-review-hate-crimelegislation-scotland-final-report/
https://www.gov.scot/publications/independent-review-hate-crimelegislation-scotland-final-report/
https://www.gov.scot/publications/independent-review-hate-crimelegislation-scotland-final-report/
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• Creation of a crime of stirring up hatred against any of the protected groups  

• Abolition of the crime of blasphemy.  

We highlight concerns over the vagueness of the Bill resulting in a consequential 
lack of much needed certainty for the public when understanding what constitutes 
criminal behaviour. The Bill should be amended during its passage to avoid the need 
for clarification through caselaw in the future. There is also in our view, a lack of 
evidence to justify the creation of certain of the Bill’s provisions which are novel, 
such as stirring up hatred.  
 
Scrutiny of the legislation must be robust especially where attention might otherwise 
tend to be preoccupied with the focus on the recovery of the country from COVID-19.  
 
We provides responses to the Questions as follows:  
 

General  

Question 1: Do you think there is a need for this Bill and, if so, why? Are there 

alternatives to this legislation that would be effective, such as non-legislative 

measures, wider reforms to police or criminal justice procedures? Are there 

other provisions you would have liked to have seen in the Bill or other 

improvements that should have been made to the law on hate crime? 

We agree that there is a need for this Bill.  
 
As we have stressed, “there are enormous benefits to be gained from having a clear 
set of rules and procedures. It brings increased clarity alongside a better 
understanding and application of the law.”12 Legislation such as the Bill alone will not 
eradicate hate crime or make this topic “user-friendly”13 as attitudes must change if 
the overall objectives of “modernising, consolidating and extending hate crime”14 are 
to be achieved.  
 
The Bill increases an awareness of the issues of hate and identifies prejudice.  
Non-legislative routes such as the production of guidance and education on their 
own cannot achieve what is required by the Bill. Legislation which comprises the 
provisions in the Bill and the default to prosecutorial consideration of the “existing” 
common law offences such as breach of the peace will only go so far. We agree that 
there is a place for legislation and non-legislative measures to run in tandem.  
 
The Bill ensures that there is an increase in the awareness raising of the issues of 
hate and prejudice. But there is a definite need for other and additional measures to 
be taken by the relevant Scottish criminal justice organisations. The Bill’s key 

                                            
12 https://www.lawscot.org.uk/news-and-events/blogs-opinions/ve-day-and-the-hate-crime-bill/ 

13 Paragraph 4 of the Bill’s Policy Memorandum  

14 Paragraph 4 of the Bill’s Policy Memorandum  

https://www.lawscot.org.uk/news-and-events/blogs-opinions/ve-day-and-the-hate-crime-bill/
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message of “hate crime having no place in Scotland” should be articulated clearly by 
the Scottish Government publicly in the post passage of the Bill.  
 
In working towards the commencement of legislation, others, such as third sector 
organisations including Victim Support Scotland,15 should also have responsibility in 
their role to stress their support to those who may suffer hate and to others, such as 
faith or ethnic minority groups, to raise awareness of the protections in the Bill.  
 
At the same time as the legislation being enacted, we highlight a need for the review 
(and publication) of a revised Crown Office and Procurator Fiscal Service’s (COPFS) 
prosecution code,16 the issue of operating procedures by Police Scotland, potentially 
the issue of sentencing guidelines issued from the Scottish Sentencing Council,17 
and the review by the Judicial Institute for Scotland of their Equal Treatment 
Handbook.18 
 
Education and training are also prerequisites which need to start from school and 
involve relevant cross-cutting Scottish Government’s policies such as Getting It Right 
for Every Child.19 We also commend the focus which the Scottish Government is 
placing on the development of a new Human Rights framework which will add to 
increased awareness of individual rights in the future. 
 
The question asks about other provisions. We would make the following 
observations (and refer to our heading below under Miscellaneous.) 
Sectarianism: The Bill lacks clarification on the issue of “sectarianism” despite Lord 
Bracadale’s Report and the Working Group on “Defining Sectarianism in Scots 
Law.”20  
 
Sectarianism remains a serious and very active issue in certain parts of Scotland as 
was seen most recently in the riots in 2019 in Govan.21 That behaviour was fuelled 
historically by religious intolerance as described in the Bill’s Policy Memorandum and 
is not acceptable in modern 21st century Scotland.  
The Bill indicates that this type of conduct can be captured by the aggravation by 
religion. The offensive conduct in the case of Orr v Mundell22 illustrates just where 
our concerns lie with that statement.  
 
The accused was found guilty of section 38 of the Criminal Justice and Licensing 
(Scotland) Act 2010, having brandished a placard with anti- religious sentiments 
directed at worshippers. This was held on conviction as amounting to unacceptable 
behaviour in a tolerant, civilized society. It was characterised as abusive and likely to 
cause a reasonable person fear or alarm. Is this included under that aggravation?  

                                            
15 https://victimsupport.scot/ 

16 https://www.copfs.gov.uk/publications/prosecution-policy-and-guidance 

17 https://www.scottishsentencingcouncil.org.uk/ 

18 http://www.scotland-judiciary.org.uk/Upload/Documents/EqualTreatmentBenchBookMarch2018.pdf 

19 https://www.gov.scot/policies/girfec/ 

20 Paragraphs 33 et al Bill’s Policy Memorandum  

21 https://www.bbc.co.uk/news/uk-scotland-glasgow-west-49526876 

22 [2018] SAC (Crim)11 
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Notwithstanding, whether any behaviour amounting to religious sectarianism is fully 
caught in terms of the Bill, we suggest that the Scottish Government should 
accompany the legislation in due course with an explanatory statement setting out 
the unacceptable nature of that kind of conduct. It is an area of hate crime on which 
there has previously been a spotlight, given the type of offending behaviour that 
focused on football matches with the passing of the now repealed Offensive 
Behaviour at Football and Threatening Communications (Scotland) Act 2012.23  
 
Sentencing: We continue to question the need for section 2(2)(d) of the Bill which 
provides that the Court must state: 
 

(i) where the sentence in respect of the offence is different from that which 
the court would have imposed if the offence were not so aggravated, the 
extent of and the reasons for that difference, or  

(ii) otherwise, the reasons for there being no such difference. 
 

Lord Bracadale recommended that this should be discontinued since this was 
complicated in practice.24 We consider that this practice may give rise to potential 
appeals and to a perception of, if not actual, inconsistencies in sentencing. We want 
to avoid any victims feeling aggrieved, should they consider that the sentence did not 
properly reflect the aggravation. Suggestions that the court would not be able to 
gather in the relevant statistical information as to aggravations and the type of 
prejudice would not provide justification for this continued practice.  
 
The role and understanding of judicial sentencing in relation to offending behaviour is 
crucial in preventing hate crimes. The factors involved in sentencing are complex 
and relate partly to deterrence by sending out a message to those who have 
offended and public denunciation of the offending behaviour to those who have been 
the victims. Consistency of sentencing across Scotland is vital. There is a role here 
for judicial education and awareness which includes both the Scottish Sentencing 
Council (SSC)25 and the Judicial Institute for Scotland26 in ensuring that a balance is 
maintained between freedom of expression and other human rights. We observe that 
the SSC has already undertaken to issue guidelines in relation to sexual offences as 
part of its ongoing work.27  
 

Consolidation 

                                            
23 http://www.legislation.gov.uk/asp/2012/1/crossheading/offensive-behaviour-at-regulated-football-matches/enacted 

24 “There should no longer be an express requirement to state the extent to which the 

sentence imposed is different from what would have been imposed in the absence of 

the aggravation.” Recommendation 8 of Lord Bracadale’s Independent Review of Hate Crime Legislation 
http://www.gov.scot/publications/independent-review-hate-crime-legislation-scotland-final-report/ 

25 https://www.scottishsentencingcouncil.org.uk/ 

26 http://www.scotland-judiciary.org.uk/59/0/Judicial-
Training#:~:text=The%20Judicial%20Institute%20for%20Scotland%20was%20formed%20on,which%20came%20into%20effec
t%20on%2029%20June%202018. 

27 https://www.scottishsentencingcouncil.org.uk/news-and-media/news/sentencing-guidelines-to-be-developed-
on-rape-sexual-assault-and-indecent-images/ 

https://www.scottishsentencingcouncil.org.uk/news-and-media/news/sentencing-guidelines-to-be-developed-on-rape-sexual-assault-and-indecent-images/
https://www.scottishsentencingcouncil.org.uk/news-and-media/news/sentencing-guidelines-to-be-developed-on-rape-sexual-assault-and-indecent-images/


  REF NO. J/S5/20/HC/345 

7 
 

Question 2: The Bill brings together the majority of existing hate crime laws 

into one piece of legislation. Do you believe there is merit in the consolidation 

of existing hate crime laws and should all such laws be covered? 

We have been consistent in encouraging consolidation from the outset of the 
development of the policy work on hate crime.28 We therefore welcome the Scottish 
Government’s commitment to consolidate hate crime in one piece of legislation.29 
The current legislation has developed in a piecemeal fashion over many years. 
Consolidation allows for that much needed clarity of Scots law. That is essential in 
order to achieve fairness, transparency and consistency which is required to ensure 
that criminal law can be enforced successfully.  
 
Clarity provides: 

• Prosecution solicitors with the evidential requirements required for instructing 

prosecution in the public interest.  

• Defence solicitors with the means of providing effective representation and 

advice for their clients.  

• The public with a clear statement of what amounts to criminal conduct and 

what law protects those in society who are most vulnerable to prejudice.  

Consolidation allows a “one stop shop” for all concerned similar to the approach 
taken with the Sexual Offences (Scotland) Act 2009. It allows for the simplification of 
legislation, while seeking to modernise, in keeping with the diverse community which 
Scotland represents in the 21st century. However legislative change as set out in the 
Bill while sending out a message about the seriousness of tackling a range of 
unacceptable crimes, is not enough on its own. There must be active public 
awareness and education campaigns from the grassroots up, such as investing in 
work to tackle sectarianism in schools.30 
 
We highlight Lord Bracadale’s observations that consolidation offers that important 
opportunity for all relevant organisations to “renew and revise”31 their existing 
procedures to ascertain how they interact with other relevant parties. We see this as 
reaching out to the groups who experience hate crime. This highlights the need for 
an inclusive approach towards commencement of the legislation which is directed 
towards them and their communities. This will promote an understanding of exactly 
how these people are affected. It can also help to identify what more can be done to 
understand how the legislation supports them and in ensuring that they are 
encouraged, supported and protected to make complaints in an appropriate fashion. 
 
We have set out the advantages of consolidation. What is important is that all 
existing criminal conduct is included and where there is to be a proposed extension 
of the criminal law that this is justified evidentially and proportionately as being 
required. It must maintain the appropriate balance between the state and the 

                                            
28 https://www.lawscot.org.uk/media/361864/22-2-2019-crim-one-scotland-hate-has-no-home-here-consultation-response_.pdf 

29 Law Society of Scotland’s response on One Scotland: Hate has no Place Here 24 February 2019 

https://www.lawscot.org.uk/media/361864/22-2-2019-crim-one-scotland-hate-has-no-home-here-consultation-response_.pdf 

30 https://www.gov.scot/policies/community-safety/sectarianism/ 

31 Paragraph 60 of the Bill’s Policy Memorandum  
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individual, is clear to enable prosecution to ensue in the public interest and 
thereafter, if appropriate, conviction as required.  
 
We should highlight too that the production of any list is likely to have the unintended 
consequence of exposing people with unprotected characteristics. Some of them 
may be more sensitive about that unprotected characteristic than people are with 
some of the “protected characteristics.” What would otherwise amount to a hate 
crime may be committed against them with impunity, altogether or at least as an 
aggravation.  
 
We query whether section 1 of the Bill where it refers to “a group of persons based 
on the group being defined by reference to a characteristic mentioned in subsection 
(2)” should be replaced simply with “a group of persons based on the common 
characteristics of that group” (or similar)?  
 

How to prosecute hate crime? 

Question 3: Do you think that the statutory aggravation model should be the 

main means for prosecuting hate crimes in Scotland? Should it be used in all 

circumstances or are there protected characteristics that should be 

approached differently and why? For example, the merits of a statutory 

aggravation for sex hostility rather than a standalone offence for misogynistic 

harassment? 

Yes.  
 
We agree that the statutory aggravation model should continue to be the means 
used for prosecuting hate crime as it continues to use the similar thresholds as 
before.32  
 
What needs to be stressed, is that section 1(4) of the Bill has to be understandable 
in the public context and that whatever the aggravation is, it “attaches” to the 
baseline offence; the baseline offence of assault or otherwise still requires 
corroboration in its own right with the aggravation itself falling to be provided by 
“evidence from a single source that is sufficient to prove the aggravation of the 
offence by prejudice.” Corroboration is not therefore being eliminated.  
 
We are also pleased to see that the list of characteristics as set out in section 1(2) of 
the Bill is largely the same as the list of “protected characteristics” within the Equality 
Act 2010. It represents the former law with the addition now of “age” and 
“transgender identity.” We agree that consolidation of the aggravations of offences 
by prejudice makes it more user friendly.33  
 

                                            
32 Paragraph 73 of the Bill’s Policy Memorandum  

33 Paragraph 77 of the Bill’s Policy Memorandum  
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It also seeks to ensure a degree of future proofing in representing societal values 
now. Considering specifically future proofing, there have been recent parliamentary 
discussions around protection for retail workers so consideration could be given to 
ensuring there is flexibility to such an appropriate aggravation were this thought to be 
a policy intention going forward.34  
 
We have concerns over the continued use of “evince malice and ill-will.”35 We 
supported the modernisation of the legislation including the elimination of what we 
perceive to be “archaic language [that] plays a role in promoting that confusion as 
well”36 as did Lord Bracadale.37 It is disappointing that the Bill retains that obscure 
wording in substantially similar form. Arguments38 that only by retaining “evince 
malice and ill will” provides a guarantee that there is no change to the level of the 
minimum threshold for the aggravation are not particularly convincing.  
 
We support the use of plain English in legislation where possible. The definition of 
“evince” includes “to constitute outward evidence of.”39 There may therefore be 
scope for replacing “evince” with “reveal”, “demonstrate” or “display.” If there is a 
concern that hostility demonstrates a lower baseline than malice and ill will, these 
are arguably more common expressions where the meanings might be more 
apparent to the public and jurors. We encourage the Scottish Government to look 
again at the use of this wording, especially as paragraph 79 of the Bill’s Policy 
Memorandum acknowledges the issue where it states: “[t]his does not [suggest] that 
the Scottish Government …sympathetic to the need to ensure wider understanding 
of how this area of law operates.”  
 
There are significant concerns over the expressed intention in paragraphs 80 and 81 
of Policy Memorandum of the Bill that the Scottish Government intends to produce 
“guidance to accompany the legislation [should it be passed] [to] help explain how 
the law operates in user friendly ways so that those who may benefit most from the 
operation of the legislation are aware of how it operates.” A range of questions arise: 
 

• To whom is this guidance to be directed?  

• What is the status of the guidance? 

• Why is it needed?  

• Where is it to be published? 

Legislation must be clear, accessible and proportionate.  
 

                                            
34 Paragraph 95 of the Stage 1 report states: The Committee agrees that an aggravation could be applied where a retail worker 
is undertaking a statutory duty. The Committee recommends that such an aggravation could apply in relation to offences 
outlined in this Bill and to existing offences which apply where retail workers are enforcing age-restrictions. The Committee 
further recommends that such protection should be included in anyfuture legislation which places such statutory duties on 
workers. https://sp-bpr-en-prod-cdnep.azureedge.net/published/EEFW/2020/6/30/Stage-1-Report-on-the-Protection-of-
Workers--Retail-and-Age-restricted-Goods-and-Services---Scotland--Bill/EJFWS052020R06.pdf 

35 Section 1 of the Bill  

36 https://www.lawscot.org.uk/media/361864/22-2-2019-crim-one-scotland-hate-has-no-home-here-consultation-response_.pdf 

37 Paragraph 77 of the Bill 

38 Paragraph 83 of the Bill’s Policy Memorandum  

39 https://www.lexico.com/definition/evince  

https://www.lexico.com/definition/evince
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The thresholds as to exactly what constitutes the boundaries of offending and 
therefore criminal behaviour that apply, should be clear from the wording of the 
legislation. How these thresholds are to be applied lies, in due course, in Crown 
Office and Procurator Fiscal Service’s (COPFS) prosecution guidelines40 and Police 
Scotland’s operational procedures. For example, lack of clarity means that the police 
report a case to COPFS believing that the threshold had been crossed. COPFS 
may/may not agree. If they prosecute, the court, then needs to decide on the 
evidence whether the threshold has been crossed.  
 
We welcome the decision to remove reference to motivation in the aggravation. It is 
easier to prove that the accused demonstrated malice and ill will, rather than was 
motivated by it. These can be established objectively from their words and actions as 
in the case of Orr v Mundell.41 It also sits more comfortably with the general 
principles of criminal law where criminal responsibility lies with intent rather than 
motive.42 What is pertinent is that the accused used language or acted in such a way 
as to demonstrate prejudice.  
 
Paragraph 77 of the Bill’s Policy Memorandum sets out the debate over inclusion of 
an aggravation for sex hostility, and its inclusion in section 1(2) of the Bill and in the 
new offences set out under sections 3,4 and 5 of the Bill, preferring to leave this to 
affirmative regulations in due course. If this aggravation is to be included, this allows 
baseline crimes aggravated by misogyny or misandry43 to be recognised where the 
evidence supports the inclusion of the aggravation. There may be relatively few 
cases, other than sexual offences, where it can be established that the crime is 
directed at a victim specifically because of their sex. However, if the policy intention 
is for the list of characteristics to mirror those in the Equality Act 2010, there appear 
reason to include sex at this stage.  
 
We understand that the Scottish Government is intending to create a working group 
to consider how the criminal law deals with misogyny44 including whether there are 
any gaps in legislation that could be filled by a specific offence on misogynistic 
harassment. While we welcome this approach of the working group and we would be 
interested to see the terms of reference and its membership in due course, we are 
concerned that all harassment conducted, or malice and ill will evinced or hatred 
stirred up because of a person’s sex should be caught by the law not just instances 
where the victim identifies as female.  
 
We are aware of the report published by Engender “Making Women Safer in 
Scotland: the case for a standalone misogyny offence” 45There is a need to factor in 
the views of that report to ensure that protection is afforded to those who experience 

                                            
40 https://www.copfs.gov.uk/publications/prosecution-policy-and-guidance 

41[2018] SAC (Crim) 11  

42 LA’s Ref No 2 of 1992 1993 JC 43 and Ralston v HMA 1989 SLT 474. 

43 Our references to misogyny should be seen to include misandry 

44 “A working group will be established to take this forward and consider how the criminal justice system deals with misogyny, 
including whether there are gaps in the law that could be filled with a specific offence on misogynistic harassment.” 
https://www.gov.scot/news/hate-crime-bill/ 

45 https://www.engender.org.uk/content/publications/Making-Women-Safer-in-Scotland---the-case-for-a-standalone-misogyny-
offence.pdf 

https://www.gov.scot/news/hate-crime-bill/
https://www.engender.org.uk/content/publications/Making-Women-Safer-in-Scotland---the-case-for-a-standalone-misogyny-offence.pdf
https://www.engender.org.uk/content/publications/Making-Women-Safer-in-Scotland---the-case-for-a-standalone-misogyny-offence.pdf
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this type of criminal behaviour as part of the working group’s reference. This needs 
to take account too of the forthcoming report from Lady Dorrian’s Group46 on 
“Improving the management of sexual offence cases” which had been due to report 
in early 2020.  
 
Whatever the conclusion of that work is, misandry must be addressed and should 
not be ignored.   

Question 4: Do you think that a new statutory aggravation on age hostility 

should be added to Scottish hate crime legislation? Would any alternative 

means be measured effective? For example, would there have been merit in 

introducing a statutory aggravation (outwith hate crime legislation) for the 

exploitation of the vulnerability of the victim? 

We can understand how there might be justification for inclusion of an aggravation 
based on the age of the person discriminated against, but we consider that it may be 
challenging to define exactly what is meant by vulnerability in the context of 
exploitation.  
 
This issue may be worthwhile considering further. This fits in with the scope of the 
policy work currently being undertaken by the Society’s Criminal Law Committee on 
vulnerability. We refer to our report on the Vulnerable Accused Persons.47 The 
publication of that report followed the roundtable event on how to achieve effective 
stakeholder communication of information for the vulnerable accused person across 
the Scottish criminal justice system. Though we primarily focused our report on the 
vulnerable accused person,48 our first recommendation was more general in nature 
suggesting there should be the “development of a framework of understanding to be 
shared across the Scottish criminal justice system following a multi-agency review of 
definitions and interpretations of vulnerability.”  
 
This seems to echo what is being highlighted in the question. These issues are 
pertinent in Scotland as it seeks to lead on fairness, inclusion and inclusive 
practices.  
 
 
 

Other forms of crime not included in the Bill 

Question 5: Do you think that sectarianism should have been specifically 

                                            
46 https://www.scotcourts.gov.uk/about-the-scottish-court-service/scs-news/2019/03/20/improving-the-management-of-sexual-
offence-cases 

47 https://www.lawscot.org.uk/media/362501/vulnerable-accused-persons-report-final.pdf 

48 https://www.lawscot.org.uk/media/362501/vulnerable-accused-persons-report-final.pdf 

https://www.scotcourts.gov.uk/about-the-scottish-court-service/scs-news/2019/03/20/improving-the-management-of-sexual-offence-cases
https://www.scotcourts.gov.uk/about-the-scottish-court-service/scs-news/2019/03/20/improving-the-management-of-sexual-offence-cases
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addressed in this Bill and defined in hate crime legislation? For example, 

should a statutory aggravation relating to sectarianism or a standalone 

offence have been created and added? 

We refer to our answer to Question 1.  
 
We consider that the issue of sectarianism has not been addressed clearly. We are 
not advocating that there necessarily needs to be the inclusion of a statutory 
aggravation or specific standalone offence but there needs to be clarity about the 
criminalisation of relevant offending behaviour.  
 
Other than explaining that the working group49 recommended the development of a 
statutory aggravation for sectarian hate crime, there is no further mention of work or 
relevant policy work being taken forward. There needs to be further information 
provided on the basis that there is no specific offence to be included in the Bill.  
 
We suggest that there would be merit in work looking at the levels of offending 
behaviour along sectarian lines to consider specifically when it justifies action by the 
police, COPFS and in sentencing. This interlinks with work going forward on 
initiatives to prevent and educate on sectarian behaviour at grass roots level.5051  
 

Stirring up offences 

Question 6: Do you have views on the merits of Part 2 of the Bill and the plans 

to introduce a new offence of stirring up of hatred? 

Part 2 of the Bill introduces offences relating to stirring up hatred. Sections 3(1) and 
5(1) of the Bill concern offences of stirring up hatred/possessing of inflammatory 
material and generally replicate sections 18-21 of the Public Order Act 1986 though 
that applied only to racial hatred. Sections 3(2) and 5(2) of the Bill set out the new 
standalone offences.  
 
It is important to understand that stirring up hatred is conduct which encourages 
others to hate a group, differs from the conduct caught by the offences in section 1 of 
the Bill. We understand the justification in extending the concept to the possession of 
inflammatory material offences to ensure “parity between all [the protected] 
characteristics [as being] justified and desirable.52 To do otherwise could indicate a 
hierarchy of victims which the Bill wishes to avoid. Stirring up offences are aimed at 
avoiding a “social atmosphere in which prejudice and discrimination are accepted as 
a norm.”53  

                                            
49 Paragraph 33 of the Bill’s Policy Memorandum  

50 https://news.gov.scot/news/2-million-to-tackle-sectarianism 

51 https://nilbymouth.org/ 

52 Paragraph 126 of the Bill’s Policy Memorandum 

53 Paragraph 129 of the Bill’s Policy Memorandum 
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We note the threshold for the offences differs where sections 3(2) and section 5(2) of 
the Bill states that offences are set at a higher threshold since they are not satisfied 
by conduct that is merely insulting.  
 
Our view is that the threshold for the commission of an offence of stirring up seems 
too low as set out in sections 3(1)(a) and (b) of the Bill. The behaviour need only be 
threatening, abusive or insulting. (our emphasis is added) 
 
That means a person who makes insulting or derogatory remarks about an individual 
or group defined by race and in doing so either intends to stir up hatred against a 
group of persons or as a result it is likely (our emphasis is added) that hatred will be 
stirred up, commits an offence. Lord Bracadale considered that insulting conduct 
should not form part of the new offence.54 There seems no justification for this 
retention other than concerns that the message which its removal would send. We 
find that unpersuasive, emphasising again the need for clear messages to support 
the legislation once commenced. This should not alone be a standard for criminal 
conduct.  
 
There may be an argument that by including “insulting” in section 3(1) of the Bill55 
and its exclusion in section 3(2) of the Bill56 could possibly be discriminatory and 
arguably creating the hierarchy of victims which it is stressed was not the purpose of 
the Bill.  
 
Accordingly, “threatening or abusive” would have to be construed as excluding 
conduct that was primarily “insulting” rather than primarily threatening or abusive. An 
accused person could state that they intended to be as insulting as possible towards 
a group of people with a specific mental health issue because the law permits but as 
the motive was to insult them, there was no behaviour constitute threatening or 
abusive conduct.  
 
The question is to a large extent subjective as to what we find insulting, though there 
is some guidance to be found from English caselaw.57 We recommend its deletion 
leaving the term “abusive” as is understood in domestic abuse cases to be the 
standard.  
 
As noted, sections 3(2) and 5(2) of the Bill are drafted slightly differently. These 
require the behaviour to be threatening or abusive. There is an argument that both 
offences should be drafted consistently.  
 
Furthermore, we have concerns about “how likely is likely”? Does this mean that 
there is more than just a chance that it will stir up hatred, or more probable than not? 
It might be more appropriate to require that there is a “significant risk” which is a term 
already used in relation to vulnerable witnesses in the sections 271- 271M of the 

                                            
54 Paragraph 154 of the Bill’s Policy Memorandum 

55 where it refers to threatening, abusive or insulting conduct or communications intended to stir up hatred on grounds of race, 
colour, nationality (including citizenship) or ethnic or national origins 

56 parallels this in relation to people with other defined characteristics, including people with disabilities. 

57 Harvey v Director of Public Prosecutions [2011] All ER (D) 143  
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Criminal Procedure (Scotland) Act 1995 which set the bar higher and can be subject 
to an objective test. 
 
We welcome the clarification of the defence set out in section 3(5) of the Bill which 
clarifies any ambiguity as highlighted in Urquhart v HMA.58 
 
Just how sex would operate as an aggravator remains unclear. Further details may 
be helpful as the work from the Working Group is made available.  
 
In any event, though paragraph 38 of the Bill’s policy memorandum indicates that the 
Working Group on Misogynistic Harassment may decide in due course that the 
characteristic of sex should be added by regulations to the list of characteristics 
where that enabling provision is included in the Bill.59 We do not consider that this 
should be left to secondary regulations as that does not provide the level of scrutiny 
and debate required. The issue should be resolved as part of the Bill.  
 

Question 7: Do you have any views on the Scottish Government’s plans to 

retain the threshold of ‘threatening, abusive or insulting’ behaviour in relation 

to the stirring up of racial hatred, contrary to Lord Bracadale’s views that 

‘insulting’ should be removed? 

We refer to our answer to Question 6.  

Question 8: Do you have any comments on what should be covered by the 

‘protection of freedom of expression’ provision in the Bill? 

We have considerable concerns regarding section 4 of the Bill which replaces 
section 20 of the Public Order Act 1986 (1986 Act). However, it is much more 
stringent than section 20 and as currently drafted, presents a significant threat to 
freedom of expression in the arts. The Bill’s policy memorandum is silent as to 
justification for the drafting of this section. It is not clear what mischief the section 
proposes to catch, though it may be unlikely that this section would be much utilised. 
Clarity of the law is essential. As section 4 of the Bill has been drafted, no 
justification for its conclusion has been made. If it is to be retained, it must mirror 
section 20 of the 1986 Act more closely. Our concerns are outlined as follows:  
 
Extension of section 20 of the 1986 Act: That section refers to those who present or 
direct a public performance of a play. Section 20(4) of the 1986 Act excludes:  
 
(a) a person shall not be treated as presenting a performance of a play by reason 
only of his taking part in it as a performer, 

                                            
58 [2015] HCJAC 101 

59 Section 15 of the Bill  
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(b) a person taking part as a performer in a performance directed by another shall be 
treated as a person who directed the performance if without reasonable excuse, he 
performs otherwise than in accordance with that person’s direction, and 
 
(c) a person shall be taken to have directed a performance of a play given under his 
direction notwithstanding that he was not present during the performance. 
 
It seems that section 4 of the Bill states that if a person performing a play commits 
an offence under section 3 during a public performance, then they are guilty of the 
offence. The presenter or director, who need not be present at the performance, is 
also guilty if they consented or connived in the commission or the commission was 
attributable to their neglect.  
 
No defences have been set out in section 4 so presumably the defence in sec 3(4) of 
the Bill is available but this requires clarification. The protections afforded by sections 
11 and 12 of the Bill do not apply.  
 
We have grave misgivings that the performer in a play is caught by the terms of 
section 4. This is especially so given the current drafting of sec 3(1) and 3(2) when 
all that is required it is ‘likely that hatred will be stirred up against such a group.’ 
There does not require to be any intent on the part of accused to stir up hatred. 
 
An example highlights concerns:  
 
A new play is produced about Holocaust denial. The play in its context quite clearly 
condemns such conduct and the anti-Semitism often associated with it. A central 
character makes several speeches and behaves in a way that encourages others to 
act against the protected group. The conduct could incite others who see the play to 
take to social media to support the character’s point of view or to post their own. 
Would the actor and director be subject to prosecution? 
 
Previous defences: There are a range of defences for presenters and directors set 
out in section 2(2) of the 1986 Act. These seem not to be replicated.  
 
Scope of section 4 of the Bill: Why is this section related only to the performance of 
plays in public. Why live theatre when other similar forms of entertainment are not 
covered, but which could be relevant such as live feeds over the internet, television 
performances and live stand-up performances? This again goes to the core issue of 
justification for the inclusion of this section.  
 
We could not identify any cases where section 20 of the 1986 Act had been judicially 
interpreted. The Lord Advocate could issue guidance to the police and prosecutors 
on such matters as the threshold for behaviour to be caught by section 4 of the Bill.  
That guidance could be public, but there is no obligation to do so.  
 
Comparatively few reported cases have considered the 1986 Act. Those relevant 
include:  
 



  REF NO. J/S5/20/HC/345 

16 
 

• Wilson v Dyer or Wilson v Higson60concerning distribution of material 

designed to stir up racial hatred (s19(1)(a).  

• R v Sheppard, R Whittle61 concerning the production and uploading of racially 

inflammatory material denying the Holocaust and with other antisemitic 

content.  

• MacDonald v Cairns62 2013 SLT 289 concerning interpretation of section 1(1) 

of the 2012 Act as to whether the behaviour would be likely to incite public 

disorder and provides some guidance on the threshold for such behaviour.63 

While there may be few prosecutions of journalists for these types of crime, there are 
concerns that there is a possibility of journalists being convicted and the inevitable 
disruption that this would cause. “Targeted disruption through the legal process”64 
even if conviction did not ultimately follow, could comprise a breach of their Article 10 
ECHR rights. There is the potential of stifling free speech while seeking to protect 
those who are vulnerable.65  
 
Sections 11 and 12 of the Bill deals with protection of freedom of expression for 
religion and sexual orientation. The question is whether these provisions go far 
enough to protect free speech and have enough breadth in scope. Though there is 
historical justification for this additional defence, in view of the modernisation of the 
hate law, should a similar defence exist in respect of other categories such as the 
type of defence included under section 7 of the 2012 Act?66 
 
Criticism or discussion are wide concepts. Being able to cite “criticism or discussion” 
as a defence to prosecution provides a wide defence to anyone being prosecuted 
which is not offered in respect of other characteristics. Deciding what amounts to 
criticism is subjective and may be difficult to establish when offensive 
behaviour/offensive material stops being criticism.  
 
The impact is that people who express offensive views about religion or sexual 
orientation have more protection, and by implication those who share those 
characteristics have less protection from these offences being committed against 
them either as individuals or as a wider group. Is this the policy intention?  
 
Article 10 of ECHR is not an absolute right and interferes on the right to private and 
family life under the Article 8 of ECHR rights of another. Freedom of expression does 
not confer a right to defame, but any attempt by the state to place a limit on the 

                                            
60 2005 HCJAC 97 

61 [2010] EWCA Crim 65 

62 2013 SLT 289 

63 [12] The sheriff correctly identified that to be struck at by section 1(1) behaviour must not only be such that a reasonable 
person would be likely to consider it offensive but it must also either be likely to incite public disorder or would be likely to incite 
public disorder. 

64 https://www.holdthefrontpage.co.uk/2020/news/ex-editor-issues-warning-over-impact-of-new-hate-crime-law-on-press/ 

65 https://www.societyofeditors.org/soe_news/soe-proposed-scottish-hate-crime-law-change-threatens-free-media-in-the-whole-
uk/ 

66 Section 7 freedom of expression http://www.legislation.gov.uk/asp/2012/1/section/7/enacted 

https://protect-eu.mimecast.com/s/vSrFC76JMUOzMqH8umG2?domain=holdthefrontpage.co.uk/
https://protect-eu.mimecast.com/s/NFImC8qYgf7X3rC1dAXD?domain=societyofeditors.org/
https://protect-eu.mimecast.com/s/NFImC8qYgf7X3rC1dAXD?domain=societyofeditors.org/
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boundaries of free speech must be justified within the terms of Article 10.267 and the 
caselaw which follows.  
 
In order to be helpful for the purposes of our response, we have provided by means 
of the attached Appendix an outline of the European jurisprudence on the principles 
which govern freedom of expression.  

Question 9: Do you agree with the Scottish Government that Section 50A of 

the Criminal Law (Consolidation) (Scotland) Act 1995 about racially aggravated 

harassment should not be repealed? 

Lord Bracadale’s Report recommended that section 50A of the Criminal Law 
(Consolidation) (Scotland) Act 1995 (1995 Act) should be abolished. We are not 
persuaded by the rationale for retaining this section. If the Bill is truly to consolidate, 
there must be a way to draft provisions to ensure that the offending conduct covered 
by section 50A of the 1995 Act is caught within the scope of the offences outlined in 
the Bill. Arguments against its retention - that it may appear to victims as if the crime 
of racially motivated harassment was not taken seriously - are not persuasive. 
Retaining the offence seems to complicate the clarity of the message being 
endorsed by the Bill. Retaining legislation that is unfit for purposes or not used does 
not seem the approach to take on modernisation.  

Question 10: What is your view on the plans for the abolition of the offence of 

blasphemy? 

The Bill abolishes the offence of blasphemy. The last reported prosecutions for 
blasphemy in Scotland were in 1843: Thomas Paterson (1843) 1 Broun 629 and 
Henry Robinson (1843) 1 Broun 643. The now Professor Sir Gerald Gordon68 in 
1967 stated that “it is extremely unlikely that any prosecution will now be brought for 
blasphemy, and it may be said that blasphemy is no longer a crime.” Since this 
offence has not been prosecuted in Scotland for more than 175 years, this seems 
sensible in achieving the policy intentions of modernising the law on hate crime and 
is consistent with the practices of other countries.  

 

Miscellaneous 

We have further comments on various sections of the Bill which could not be 
covered in terms of the questions answered above. These are as follows:  

                                            
67 (2) The exercise of these freedoms, since it carries with it duties and responsibilities, may be subject to such formalities, 
conditions, restrictions or penalties as are prescribed by law and are necessary in a democratic society, in the interests of 
national security, territorial integrity or public safety, for the prevention of disorder or crime, for the protection of health or 
morals, for the protection of the reputation or rights of others, for preventing the disclosure of information received in 
confidence, or for maintaining the authority and impartiality of the judiciary.  

68 Gerald Gordon The Criminal Law of Scotland 1967 at page 935 
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• Section 6 of the Bill relates to “powers of entry etc. with warrant.”  

In general, we are concerned that section 6 lacks specificity in that a warrant granted 
under these provisions would lack scope and may be considered to be unduly 
oppressive in terms of Article 8 of the ECHR as held in the Bill of Suspension by (1) 
Holman Fenwick Willian LLP AND (2) Duff & Phelps Ltd v PF, Glasgow.69 It found 
that in the circumstances of the case, the terms of the warrant were limitless in date 
and wide in their description of the potential recoverable material and were too 
vague to have sustainable validity. This is compounded by the issues over the width 
and scope when referring to sections 3-5 of the Bill which we highlighted above.  
 
There is no time period specified under section 6(1) of the Bill for execution of the 
warrant. It may be sensible to ensure that such a warrant must be executed within a 
specific period of 28 days70 rather than leave the execution of the warrant open- 
ended.  
 
Under section 6(2) of the Bill, the warrant is to be granted to the police or a member 
of police staff. A member of police staff cross-refers to section 26 of the Police and 
Fire Reform (Scotland) Act 2012 (PFR 2012 Act). This includes those employed by 
the police and under section 26 (2) (b) of the PFR 2012 Act those persons provided 
to the police under arrangements between police and a third party. This seems 
rather wide as do the provisions with regard to searching any person in the premises 
where there are reasonable grounds for suspecting that this may provide evidence of 
a commission of a section 3 or 5 offence. Exactly what would constitute reasonable 
grounds if a warrant were taken for a newspaper/media organisation71?  
 

Section 6(3) of the Bill is also very wide as it authorises that where the materials 
being seized are only “capable of being looked at, read, watched or listened to (as 
the case may be) after conversion from data stored in another form, require that the 
material (a) be converted into such a form in a way which enables it to be taken 
away, or (b) be produced in a form which is capable of being taken away and from 
which it can be readily converted.” No time period is specified for undertaking this 
exercise and presumably, not stated, the cost would need to be borne by the person 
required to undertake the conversion. This seems potentially unreasonable.  
 

• Section 9 of the Bill relates to “individual culpability where organisation 

commits offence” 

We have questions regarding the extent of this section which relates to the potential 
responsibility in the commission of stirring up offences under sections 3 and 5 of the 
Bill. Crucially, there is no policy justification or explanation for this section within the 
Bill’s Policy Memorandum. Though the provisions in section 9 seem to be derived 

                                            
69 https://www.scotcourts.gov.uk/search-judgments/judgment?id=746b35a7-8980-69d2-b500-ff0000d74aa7 

70 Misuse of Drugs Act 1971 

71 https://api.parliament.uk/historic-hansard/commons/1987/feb/02/bbc-special-branch-raid 

https://www.scotcourts.gov.uk/search-judgments/judgment?id=746b35a7-8980-69d2-b500-ff0000d74aa7
https://api.parliament.uk/historic-hansard/commons/1987/feb/02/bbc-special-branch-raid
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from the rule in section 28 of the Public Order Act 198672 which applies to the 
existing offences of stirring up racial hatred, we consider given the scope and 
implications arising from this section, this should be clarified.  
 
It may be helpful to point out that section 9 of the Bill appears to be more precisely 
framed than that of section 28 of the 1986 Act. There, the liability is limited “consent 
or connivance” on the part of the individual which is essentially a sort of “art and part” 
liability.73  
 
Under section 9 of the Bill, the standard has been set lower than “art and part” in the 
sense that the liable person need not have actively participated. The requirement for 
“consent or connivance” represents a reasonably high threshold which should, 
subject to our observations below require the necessary seniority which probably 
means that they should be responsible for taking active steps to prevent the 
offence(s) taking place.  
 
Section 9 also imposes liability on the basis of consent or connivance or neglect. 
Neglect appears to us to present too low a standard, particularly given the stigmatic 
nature of the offence. We suggest that brings a civil standard into criminal law and 
should be deleted. We appreciate that there are growing numbers of statutes which 
purport to impose responsibility on others within organisations that may have allowed 
the commission of an offence. However there needs to be clear causation, 
connection and responsibility. Within section 9 of the Bill, “responsible individual” is 
broadly defined and does not mean responsibility for the conduct in question, where 
there is no justification set out in the Bill’s Policy Memorandum for what an 
expansion of the criminal law in this way is. It may assist to expand on the 
understanding of circumstances where there is imposition of corporate criminal 
responsibility.  
 
This lies in the Corporate Manslaughter and Culpable Homicide Act 200774 which 
relates to where someone has died. It refers to the responsibility of “management 
and control” of the organisations concerned. There is also a rider in that 
responsibility is restricted under section 1(3) of the 2007 Act to an organisation only 
being guilty of an offence “if the way in which its activities are managed or organised 
by its senior management is a substantial element in the breach referred to..” Senior 
management is further defined under section 1(4)(c) of the 2007 Act as meaning 
“persons who play significant roles in (i) the making of decisions about how the 
whole or a substantial part of its activities are to be managed or organised, or (ii) the 
actual managing or organising of the whole or a substantial part of those activities. 
 
We would suggest that section 3 or 5 offences are not equivalent to the causation of 
a death so that any policy intention to extend responsibility beyond a person who is 
directly responsible for the stirring up offences needs justification, especially as this 
appears to be go much further both in relation to the responsibility and the persons 
who can be found to be criminally responsible.  

                                            
72 http://www.legislation.gov.uk/ukpga/1986/64/section/28 

73 Scottish form of guilt by association. For an accused to be guilty on this basis, the Crown must establish concert, that is, an 
agreement or harmony of purpose to commit the crime -whether long-standing or spontaneous, it matters not. 

74 http://www.legislation.gov.uk/ukpga/2007/19/contents 

https://protect-eu.mimecast.com/s/OvWDCxGjyt2ExGU8R86H?domain=legislation.gov.uk
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Section 9 (1) of the Bill refers to (a) offences committed by the relevant organisation 
and (b) the commission of an offence involving consent or connivance on the part of 
a responsible individual. Both the organisation and individuals can be found guilty of 
an offence.75  
 
The organisations and individuals are defined under subsection 476 in a table where 
individual goes further in not only being within the category, but also where the 
individual purports to act in the capacity to act. These seem very wide and extensive 
provisions which are not restricted in any way with the inclusion of any defence.  
 
Regarding the actual extent of responsibility, it (i) involves consent or connivance on 
the part of a responsible individual, or (ii) is attributable to neglect on the part of a 
responsible individual. Connivance is not the most common terms though it is 
included in the Commissioner for Children and Young People (Scotland) Act 2003 
schedule 2 paragraph 677 in relation specifically to offence of failing to comply with a 
notice, which does not seem compatible with the extent of this responsibility.  
 
We note that the dictionary78 definition of “connivance” is “willingness to allow or be 
secretly involved in an immoral or illegal act.” Would the term “conspiracy” not be 
better to import more than complicity? We note too that section 13(3) (c) of the Bill 
specifically uses the term conspiring.  
 
There should only be liability imposed on others where that is the policy intention and 
should be restricted to where the person was acting within the scope of their office or 
employment or on behalf of the legal person at the time or where offences have 
resulted from company policies or practices or other systemic failures to ensure 
compliance with the criminal law, provided that these failures can be ascribed to a 
director or similar person.  
 
In conclusion, we could find no cases which set out what section 28 of the 1986 Act 
covered as there were no cases citing this section, so no caselaw helps in 
interpretation. That is why we consider this clarification must be obtained during the 
Bill’s passage by way of understanding what form of conduct it is seeking to prevent 
and who is responsible for preventing its commission.  
 
Certainly, we consider that a publishing company that published a racist tract might 
find itself prosecuted and a director held liable by applying that section.  
 

                                            
75 Section 9(2) of the Bill  

76 The Table sets out the Relevant organisations to include:  

company as mentioned in section 1 of the Companies Act 2006 where individuals are specified as director, manager, secretary 
or other similar officer or member, where the company’s affairs are managed by its members 

limited liability partnership which individuals include member  

other partnership which individual includes partner  

any other body or association which individual includes an individual who is concerned in the management or control of its 
affairs 

77 https://www.legislation.gov.uk/asp/2003/17/schedule/2 

78 https://www.merriam-webster.com/dictionary/connivance 

https://www.merriam-webster.com/dictionary/connivance
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• Section 14 of the Bill deals with the meaning of the characteristics.  

Section 14 of the Bill is an interpretation section dealing with the meaning of the 
characteristic. We suggest that widening of section 14(4) of the Bill should be 
considered where it refers to “a medical condition which has (or may have) a 
substantial or long-term effect ….”  
 
Under that wording, if the condition is substantial but not long-term, it is covered, but 
only while the person has it. By way of example, if at some future date someone 
commits what would otherwise be a hate crime against everyone who has suffered 
from COVID-19 and recovered, that would not be covered by the legislation. That 
does not seem to be reasonable, particularly if it would be a crime if the conduct 
were directed at people who do at the time, have COVID-19. An amendment to 
include “or has had” would suffice. 
 

Appendix 

This appendix is referred to in Question 8. This is a note that discusses the 
background to and relevant caselaw that regarding Article 10 - Freedom of  
Expression  
 
Article 10 of the European Convention on Human Rights (ECHR) sets out that:  
 
(1) Everyone has the right to freedom of expression. This right shall include freedom 
to hold opinions and to receive and impart information and ideas without interference 
by public authority and regardless of frontiers. This Article shall not prevent States 
from requiring the licensing of broadcasting, television or cinema enterprises.  
 
(2) The exercise of these freedoms, since it carries with it duties and responsibilities, 
may be subject to such formalities, conditions, restrictions or penalties as are 
prescribed by law and are necessary in a democratic society, in the interests of 
national security, territorial integrity or public safety, for the prevention of disorder or 
crime, for the protection of health or morals, for the protection of the reputation or 
rights of others, for preventing the disclosure of information received in confidence, 
or for maintaining the authority and impartiality of the judiciary.  
 
Everyone has the right to freedom of expression.79 It is described as one of “the 
essential foundations of a democratic society.”80 This right includes the freedom to 
hold opinions and to receive and relay information and ideas without interference by 
public authorities and regardless of any frontiers.81 The exercise of this right is 
subject to such restrictions and the imposition of penalties as are outlined in the 
relevant legislation which includes the provisions of the Bill, if passed in due course. 
These restrictions and where appropriate penalties are justified when they relate, as 
in the Bill, to prevent disorder and crime, to maintain public safety and respect the 
protection of rights of others. Such restrictions interact with Article 8 of the ECHR 

                                            
79 Paragraph [49] Handyside v. United Kingdom (1976) 1 E.H.R.R.737 

80 Handyside v. United Kingdom (1976) 1 E.H.R.R.737 

81 Pillans, Brian Delict: Law& Policy 5th Edition W Green at page 41 
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that guarantees the right to respect for private life, family life, home and 
correspondence. 
 
When freedom of speech relates to political matters, the functioning of the 
democratic process requires that citizens can exchange opinions about public 
issues. “Freedom of political debate is at the very core of the concept of a 
democratic society which prevails throughout the Convention.”82 Judicial decisions 
(caselaw) on such issues are and will be regarded by politicians, the media, and 
ordinary citizens, as upholding the general standards of justice. 
An example is the case of Miller v. Chief Constable83 that had cause to consider 
freedom of speech in the context of the transgender rights debate. Mr Miller had 
issued a number of tweets. Following a complaint, he was issued with a warning by 
the police. Mr Miller then asked the court to find that the warning was unlawful. The 
judge, Justice Knowles 84stated that:  
 
“I turn to [Mr Miller’s] tweets which give rise to this case. There were 31 tweets in 
total…posted between November 2018 and January 2019. I ..will set out a selection 
which I think fairly expresses their overall tone and impact. Some of them contained 
profanity and/or abuse. Mr Wise QC for the Claimant preferred to describe them as 
‘provocative’...” 
As Lord Steyn stated “in law, context is everything.”85 in Vajnai v. Hungary,86 the 
Court noted that “...it is only by a careful examination of the context in which the 
offending words appear that one can draw a meaningful distinction between 
shocking and offensive language which is protected by Article 10 and that which 
forfeits its right to tolerance in a democratic society.”  
 
Mr Miller was “not tweeting in a vacuum. He was contributing to an ongoing debate 
that [was] complex and multi-faceted.” The warning was held to be unlawful and had 
infringed Mr Miller’s rights. The term of a “heckler’s veto” was applied to this situation 
in that a party who had disagreed with the speaker's message was able to 
unilaterally trigger the event so that the result had effectively silenced the speaker.  
 
Two authorities that were relied upon by the judge in that case are useful and 
significant: 
 

• Lord Justice Sedley in Redmond-Bate v. DPP87 stated: 

“Free speech includes not only the inoffensive but the irritating, the contentious, the 
eccentric, the heretical, the unwelcome and the provocative... Freedom only to speak 
inoffensively is not worth having ..” 
 

                                            
82 Lingens v. Austria, Judgment of 8 July 1986, Series A no. 103, at para. 42. 

83 [2020] EWHC 225 

84 Paragraph 23 [2020] EWHC 225 

85 R (Daly) v Secretary of State for Home Department [2001] 2AC 532 at 548 

86Application No. 33629/06  

87 (1999) 7 BHRC 375 

https://www.icnl.org/resources/library/vajnai-v-hungary-application-no-33629-06-2
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• Lord Justice Hoffman in R v. Central Independent Television plc88 stated:  

‘...a freedom which is restricted to what judges think to be responsible or in the public 
interest is no freedom. Freedom means the right to publish things which government 
and judges, however well motivated, think should not be published. It means the 
right to say things which ‘right-thinking people’ regard as dangerous or irresponsible. 
This freedom is subject only to clearly defined exceptions laid down by common law 
or statute.’ 
 
Article 10 is not an absolute right as these examples highlight. It does not confer a 
right to defame for example, but any attempt by the state to place a limit on the 
boundaries of free speech must be justified within the terms of Article 10.2 and the 
subsequent caselaw. Our comments above regarding the provisions of the Bill and 
any interference in freedom of expression must be proportionate. It is easy to see 
how one person’s political opinion may become another person’s hate crime.  
Expanding further, we suggest that there are statements which may appear to be 
threats that also need to be considered in context.  
 
In Chambers v. DPP,89 Mr Chambers was charged under section 127 of the 
Communications Act 2003 (2003 Act) with sending a message of a “menacing 
character.” The tweet read “... Robin Hood Airport is closed. You’ve got a week and 
bit to get your … together otherwise I am blowing the airport sky high.” When he was 
detained by the police, his position was that the tweet had been a joke. His original 
conviction was quashed on appeal The Lord Chief Justice, Lord Judge, stated:90  
 
“The 2003 Act did not create some newly minted interference with the first of 
President Roosevelt's essential freedoms – freedom of speech and expression. 
Satirical, or iconoclastic, or rude comment, the expression of unpopular or 
unfashionable opinion about serious or trivial matters, banter or humour, even if 
distasteful to some or painful to those subjected to it should and no doubt will 
continue at their customary level, quite undiminished by this legislation. Given the 
submissions by Mr Cooper, we should perhaps add that for those who have the 
inclination to use “Twitter” for the purpose, Shakespeare can be quoted 
unbowdlerised, and with Edgar, at the end of King Lear, they are free to speak not 
what they ought to say, but what they feel..”  
 
“Before concluding that a message is criminal on the basis that it represents a 
menace, its precise terms, and any inferences to be drawn from its precise terms, 
need to be examined in the context in and the means by which the message was 
sent. …..understandably concerned that this message was sent at a time when… 
there is public concern about acts of terrorism and the continuing threat to the 
security of the country from possible further terrorist attacks. That is plainly relevant 
to context, but the offence is not directed to the inconvenience which may be caused 
by the message. In any event, the more one reflects on it, the clearer it becomes that 
this message did not represent a terrorist threat, or indeed any other form of threat. It 
was posted on “Twitter” for widespread reading, a conversation piece….......although 

                                            
88 [1994] Fam 192 

89 [2012] EWHC 2157 (Admin) 

90 Paragraph 28 [2012] EWHC 2157 (Admin) 
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it purports to address “you”, meaning those responsible for the airport, it was not 
sent to anyone at the airport or anyone responsible for airport security, or indeed any 
form of public security. The grievance addressed by the message is that the airport 
is closed when the writer wants it to be open. The language and punctuation are 
inconsistent with the writer intending it to be or to be taken as a serious warning. 
Moreover…. it is unusual for a threat of a terrorist nature to invite the person making 
it to [be] ready identified, as this message did. Finally, although we are accustomed 
to very brief messages by terrorists to indicate that a bomb or explosive device has 
been put in place and will detonate shortly, it is difficult to image a serious threat in 
which warning of it is given to a large number of tweet “followers” in ample time for 
the threat to be reported and extinguished. 
 
While read literally the message sent by Mr Chambers might be regarded as 
threatening, the court recognised that it had to be seen in its proper context. Part of 
that context was the use of social media.  
 
These examples illustrate some of our concerns at the scope of the provisions of the 
Bill which we articulate above.  
 
The Law Society of Scotland  
24 July 2020  
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JUSTICE COMMITTEE 
 
HATE CRIME AND PUBLIC ORDER (SCOTLAND) BILL 
 
SUBMISSION FROM DR ANDREW TICKELL 
 
 
 
1. This is an important Bill, which risks becoming mired in hyperbole and 
confusion. This submission will principally focus on Part 2 of the Bill, and the 
proposed new offences of stirring up hatred it contains. As Lord Bracadale reflected 
in his independent review of this area of law, “the potential risk to freedom of 
expression from the introduction of stirring up hatred offences is well recognised.”1 
This submission echoes those concerns. In summary, I argue that there is scope to 
improve this legislation, allaying anxieties about the reach of the new criminal 
provisions it proposes, striking a more secure balance between free expression and 
the restrictions this Bill creates.  
 
2. Crimes motivated or animated by hatred and prejudice have profound social 
consequences, causing physical and psychological harm – “to the direct victim, harm 
to the group to which the victim belonged (or was thought to belong) and harm to the 
wider community.”2 It is right that these harms are recognised in legislation and that 
crimes animated by this kind of prejudice are appropriately identified and condemned 
by our criminal justice system. However, these proposals touch on a range of 
sensitive issues, including the right to criticise religions and religious ideas, the ability 
to preach or revolt against traditional conceptions of sexuality, and ongoing debates 
about transgender rights, gender and sex. The new offences created by this Bill will 
apply to a number of areas of social life often characterised by strong emotions, 
contested ideas, and difficult conversations. Parliament should proceed with care. 
 
3. The law concerning hate crimes in Scotland is currently a mess, its provisions 
scattered over a range of different Acts, accumulating piecemeal over successive 
reforms. Different protected characteristics are treated differently, without obvious 
justification. In principle, consolidation of this area of law is to be welcomed, 
increasing the law’s accessibility and public awareness of its restrictions.  
 
4. If you accept the general principle that crimes motivated by prejudice should 
be punished more severely than those motivated by anger, jealousy, greed or 
indifference, Part 1 of the Bill should also be uncontroversial. Aggravators based on 
the motivations of the accused or the malice and ill-will they evince towards their 
victims create no new criminal offences. They prohibit no conduct which is currently 
lawful. They have no significant implications for free expression.  
 
5. In terms of the characteristics listed in the Bill, I agree with Lord Bracadale 
that the concept of “insulting” behaviour should be eliminated from the statute book, 
and that prosecutions for stirring up racial hatred should be subject to the same legal 
tests as will apply in respect of religion, sexual orientation and the other 

                                            
1 Lord Bracadale (2018) Independent review of hate crime legislation in Scotland: Final Report, para 
5.17.  
2 J Chalmers and F Leverick (2017) A Comparative Analysis of Hate Crime Legislation, para 3.1.  
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characteristics listed. This separate treatment adds needless complexity to the 
structure of the Bill. It is also questionable in principle – given the expansive legal 
definition of race in this context – whether the apparently lower threshold of 
“insulting” behaviour is an appropriate one to justify criminalisation.3 
 
6. In terms of the proposed offences of stirring up hatred, I recommend that the 
Bill be amended in two key ways. Firstly, the new offences of (a) stirring up hatred 
and (b) possessing of inflammatory materials should be amended into crimes of 
intention only. This limited change to the Bill would considerably blunt the – 
sometimes extravagant – criticisms these proposals have already been subject to, 
and materially diminish the likelihood of inappropriate prosecutions under these 
proposals. Secondly, I argue the defence of “reasonableness” in the Bill should be 
fleshed out with relevant factors the court should take into account in determining 
whether the defence is available.  
 
6. Some critiques of the language of the Bill ignore the fact that (a) similar 
offences already exist under the law as it stands and (b) several of the concepts 
used in the Bill are already used elsewhere in the criminal law of Scotland. 
Superficially, the new stirring up hatred offence resembles section 38 of the Criminal 
Justice and Licensing (Scotland) Act 2010. Under the 2010 Act, “threatening or 
abusive” behaviour may be prosecuted if it is “likely to cause the reasonable person 
fear or alarm” and it can be established that the accused either intended to cause 
fear or alarm or was reckless about the impact of their behaviour. There is also a 
generic defence of reasonableness to charges under section 38. Like this Bill, the 
concepts of being “threatening,” “abusive” or “reasonable” are not defined in the 
2010 Act. In the absence of clearer statutory definitions, courts will apply the ordinary 
meaning of these words. Since being brought into force, section 38 has been applied 
to a diverse range of cases, from traditional breach of the peace type cases, threats 
of violence and cases involving racist and sectarian abuse,4 to brandishing a placard 
bearing the legend “God hates Catholics” outside St Mirren’s Cathedral as the 
congregation attended Sunday services.5  
 
7. Under section 38, the question of whether the accused person’s behaviour is 
“likely to cause the reasonable person fear or alarm” is an objective one. The 
complainer’s reaction to the behaviour is not determinative of its criminality. It is not 
necessary for the crown to prove any person actually suffered fear or alarm as a 
consequence of the accused’s behaviour. In Lord Carloway’s memorable phrase, it 
may be that an “intrepid Glasgow police officer” may not be disturbed on 
encountering behaviour which, nevertheless, would be likely to cause the reasonable 
person fear or alarm.6 Her sturdiness in the face of jeopardy does not give the 
accused a defence to a charge under s.38.  
 
8. Under the Bill’s proposals, to commit the offence of stirring up hatred, the 
prosecution must demonstrate that the accused person either (a) intended to stir up 
hatred against a group of persons based on one or more of the listed characteristics, 

                                            
3 The definition extending to “race, colour, nationality (including citizenship), or ethnic or national 
origins.” 
4 Paterson and Others v Procurator Fiscal, Airdrie [2014] HCJAC 87 
5 Orr v Procurator Fiscal, Paisley [2018] SAC (Crim) 11 
6 Paterson and Others v Procurator Fiscal, Airdrie [2014] HCJAC 87 at para 20.  
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or alternatively, (b) prove that the accused person’s “threatening or abusive” 
behaviour is “likely” to stir up hatred against such a group, regardless of their 
intentions. In my submission, there are strong arguments for making the new 
offences created by section 3 and 5 of the Bill crimes of intention only.  
 
9. The Scottish Government justify the wider approach taken in the Bill on the 
basis it would give prosecutors “more flexibility,”7 arguing that:  
 

“to confine a stirring up offence to an intention to stir up hatred would be 
prohibitively restrictive in practice as in real-life cases it may often be very 
difficult to prove beyond reasonable doubt what the accused’s intent was, 
even where it is very clear that their behaviour would be likely to result in 
hatred being stirred up.”8 

 
Although the general contention is probably true – that it would be harder to 
prosecute this offence if intention must be demonstrated – I do not regard this as a 
compelling reason for lowering the threshold or discarding with a requirement for 
mens rea. A number of common law crimes in Scotland – notably assault, theft and 
fraud – are also crimes of intention only. To secure a conviction, prosecutors must 
prove the accused person intended to commit the relevant offence. Such crimes are 
prosecuted day and daily in our courts. No evidence is provided to support the 
contention that such a requirement would be “prohibitively restrictive” or explaining 
why this should be “very difficult to prove.”9 In England and Wales, the offences of 
stirring up religious hatred or hatred on the grounds of sexual orientation are both 
crimes of intention only. Although the numbers of prosecutions there are modest, 
these provisions are seeing effective use in English courtrooms – notwithstanding 
the fact that English prosecutors must demonstrate “threatening” behaviour on the 
defendant’s part to secure a conviction, rather than the lower threshold of 
threatening or abusive behaviour set out in the Scottish Bill.10  
 
10. In scrutinising this argument, it is also important for the Committee to 
understand how Scottish courts approach the issue of mens rea – in this context, the 
accused’s intention to stir up hatred. The Government’s objection to a more 
restricted stirring up offence might be more persuasive if Scots law generally 
required the prosecutor to prove what was actually going through the mind of the 
accused person when the crime was committed. Lawyers often describe this as a 
“subjective” approach to mens rea. Subjective forms of mens rea have more 
commonly been adopted by English courts - but Scots law has taken a distinct 
approach, embracing what is generally described as an objective approach to 
establishing mens rea and intention. The procurator fiscal does not have to prove the 
accused person’s subjective intention. Instead, the accused person’s intentions are 
objectively inferred, based on analysis of their behaviour – or in the context of this 
Bill, what they said, wrote, published, possessed or otherwise circulated. As Lord 
Justice General Clyde set out in the case of Cawthorne v HM Advocate, in the 
context of an attempted murder prosecution:   

                                            
7 Scottish Government (2019) Policy Memorandum, para 140.  
8 Scottish Government (2019) Policy Memorandum, paras 141. 
9 (My emphasis.) 
10 Crown Prosecution Service (2019) Hate Crime Report 2018-19 confirms there were 13 
prosecutions in England and Wales for all stirring up offences in 2018/19, and eleven convictions.  
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“the existence of the intention is a matter of the inference to be drawn from 
the accused's words, or acts, or both. The inference is easy when the 
accused has threatened his victim, or has stated his intention to third parties. 
Again, even in the absence of such statements, the intention may be deduced 
from the conduct of the accused.” 11 

 
Although people accused of committing this offence will doubtless offer justifications 
for their behaviour and alternative accounts of their motivations, the idea proving 
intention to stir up hatred is an insuperable barrier to prosecution is unpersuasive. 
Courts will reach conclusions based on an assessment of the credibility and 
reliability of the evidence they hear. In view of the fact that prosecutions in this field 
will classically consider what the accused person wrote or said about a racial or 
religious group, I can see no reason why making inferences about their intentions on 
the evidence is hopeless elusive in the way the Scottish Government analysis 
maintains. 
 
11. Assessing of whether or not threatening or abusive behaviour is “likely to 
cause the reasonable person fear or alarm” is arguably a more straightforward and 
appropriate test for courts to apply than assessing whether it is “likely to stir up 
hatred” – “likely” “stirring up” and “hatred” being three more concepts which are also 
not further defined in the Bill. As the prosecutor will not have to prove that hatred 
was actually stirred up against a group as a consequence of the accused person’s 
behaviour – this raises open questions about the kind of evidence the Government 
envisage prosecutors might lead, to establish this limb of the legal test. Determining 
whether conduct is likely to stir up hatred, in my judgement, risks becoming highly 
speculative and artificial in the court room – and extremely difficult for police officers 
to assess at an earlier stage of criminal inquiries.  
 
12. The same arguments apply in respect of the possession of inflammatory 
materials offence proposed in section 5 of the Bill. The Bill treats the characteristic of 
race differently again here. To prosecute, the crown will have to show (a) the 
accused possesses threatening or abusive material (or in the case of race, national 
origins and citizenship, insulting material) (b) “with a view to communicating it to 
another person.”12 The definition of communications in the Bill is very wide, capturing 
all forms of dissemination in any medium.13 Secondly, they will also have to prove 
that these materials were possessed either with the (a) intention to stir up hatred 
against a group of persons, or alternatively, (b) that it would be “likely” hatred would 
be stirred up if the inflammatory materials were communicated. There is also 
“reasonableness” defence to charges under this section. While this seems likely to 
address situations where, for example, a democratically-minded historian is critically 
examining racist and fascist ideologies and publications for the purposes of 
perspective and critique – significant legal weight is being put on the courts applying 
an open-minded understanding of what constitutes reasonable grounds for 
possession of such materials.  
 

                                            
11 Cawthorne v HM Advocate 1968 SLT 330. 
12 Section 5(1)(a). 
13 Section 5(6). 
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13. To draw the contrast again with the Public Order Act 1986, while the English 
and Welsh legislation includes its own “possession of inflammatory material” offence, 
in its application to sexual orientation and religion, the crime is limited to possession 
of “threatening” rather than “abusive” material, and requires prosecutors to show the 
intention to stir up hatred, rather than being prosecutable if the material is “likely to 
stir up hatred”, whatever was intended.14 In terms of possession of racially 
inflammatory material, this extends to “threatening, abusive or insulting material”, but 
also requires proof of intention to stir up racial hatred, rather than the test the 
Scottish Government has proposed. On every point of comparison, the Scottish 
proposals embrace lower thresholds for prosecution. Making section 5 a crime of 
intention only, requiring prosecutors to demonstrate the intention to stir up hatred 
alongside the possession of such inflammatory materials, would put beyond doubt 
that legitimate forms of possession and research fall outwith the criminal law.  
 
14. Although a number of submissions to this consultation are likely to criticise the 
vagueness and subjectivity of the defence of “reasonableness,” this Bill is far from 
the first piece of Scottish legislation which has included this general defence.15 Given 
the broad brush strokes in which the offences in section 3 and 5 of the Bill have been 
framed, however, it is arguable that the Scottish Government are placing excessive 
weight on this uncertain defence, and the Bill would benefit from – and public 
confidence would be encouraged by – giving courts enforcing this legislation clearer 
direction on relevant factors which should be taken into account in determining 
whether the complained of behaviour should be regarded as reasonable.  
 
15. Scottish PEN have recommended that additional guidance should be 
introduced to the Bill,16 giving a list of factors which the judicial authorities should 
have regard to in determining whether or not the defence of reasonableness applies 
to the complained of behaviour. To quote their specimen amendment: 
 

“In determining whether the behaviour, communication, or possession of the 
material is reasonable under sections 3 and 5, the court must have due 
regard to the literary, artistic, journalistic, comic, or scholarly character of the 
behaviour, communication or possession, if any.” 

 
While the inclusion of these (and indeed other additional) factors may not be strictly 
necessary, putting them on the face of the Bill would not restrict the generality of the 
defence, but instead identify relevant contextual factors which should be taken into 
account in deciding whether or not the defence applies to a given case.  Indeed, this 
approach is similar to sections 11 and 12 of the Bill and the subject-specific 
protections which are extended, for example, to urging people “to cease practising 
their religions” or “to refrain from or modify sexual conduct.” The Bill makes it clear 
that behaviour should not be taken to be threatening or abusive “solely” on the basis 
that it involves or includes expressing sentiments of these kinds. “Solely” is the 
critical word here. This provision makes clear that communications of this kind could 

                                            
14 Public Order Act 1986, section 29G. 
15 Including, for example, the offence of stalking under s.39 of the Criminal Justice and Licensing 
(Scotland) Act 2010, and more recently, to charges under section 1 of the Domestic Abuse (Scotland) 
Act 2018.  
16 In the interests of transparency, I should declare am a ScottishPEN trustee and contributed to the 
organisation’s submission on this Bill.  
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still be prosecuted under section 3, if the wider nature and context of the preaching 
against homosexuality or preaching against preaching rendered the underlying 
behaviour threatening or abusive. Refining the defence of reasonableness in this 
way would go some way to further enshrine the importance of free expression 
considerations in the application of this legislation, dampening both well-founded and 
misplaced anxieties about the reach of this element of the Bill. 
 
16. Lastly, I strongly support the proposed abolition of the common law crime of 
blasphemy. Striking this crime from the statute book is the least restitution this 
country can give to the ghost of poor Thomas Aikenhead (1676 – 1697).  
 
 
 
 
Dr Andrew Tickell 
Glasgow Caledonian University 
July 2020 
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JUSTICE COMMITTEE 
 
HATE CRIME AND PUBLIC ORDER (SCOTLAND) BILL 
 
SUBMISSION FROM POLICE SCOTLAND 
 
I write further to the invitation from the Justice Committee in connection with the above. 
 
I have incorporated the questions asked, and Police Scotland’s response, in this letter 
and can summarise this as follows: 
 
1. Do you think there is a need for this Bill and, if so, why? Are there alternatives 

to this legislation that would be effective, such as non-legislative measures, 
wider reforms to police or criminal justice procedures? Are there other 
provisions you would have liked to have seen in the Bill or other 
improvements that should have been made to the law on hate crime? 
 

In reviewing Scottish Hate Crime legislation, the stated aim of the Scottish Government 
(SG) and Lord Bracadale was ‘to consolidate all Scottish hate crime legislation into a 
single statute to provide clarity, transparency and consistency’ (SG consultation 
document p7). 
 
Regarding Lord Bracadale’s clear remit to simplify and consolidate Scottish Hate Crime 
Legislation into a single, consistent, standardised approach, Police Scotland offered the 
following advice (on 22 Feb 2019) in response to Scottish Government’s consultation 
regarding these same matters. 
 
‘Police Scotland agrees with and supports Lord Bracadale’s arguments and rationale 
for this recommendation. Police Scotland supports the simplification and consolidation 
of the various pieces of Hate Crime legislation. The simplification of hate crime 
legislation would assist the understanding of victims, society as a whole, and indeed 
police officers. 
 
The current status quo, with its different pieces of legislation and sentencing provisions, 
risks being perceived by the public as a hierarchy of discrimination. Such a perception 
carries risks, as explained by David Isaac, Chair of the Equality & Human Rights 
Commission, in which he argues that a hierarchy of hate crime is undermining the 
confidence of victims in the law: https://www.equalityhumanrights.com/en/our-
work/news/hierarchy-hate-crime-undermining- confidence-law (October 2016).’ 
 
Regarding the Committee’s supplementary question pertaining to the use of effective 
non- legislative measures, Police Scotland offered the following advice (on 22 Feb 
2019) in response to Scottish Government’s consultation regarding these same 
matters. 
 
 
‘Police Scotland fully appreciates that legislation alone cannot generate societal 
change. Police Scotland therefore supports non-legislative initiatives which can 
promote cultural transformation, and fully agrees with Scottish Government (SG) that 

https://www.equalityhumanrights.com/en/our-work/news/hierarchy-hate-crime-undermining-confidence-law
https://www.equalityhumanrights.com/en/our-work/news/hierarchy-hate-crime-undermining-confidence-law
https://www.equalityhumanrights.com/en/our-work/news/hierarchy-hate-crime-undermining-confidence-law
https://www.equalityhumanrights.com/en/our-work/news/hierarchy-hate-crime-undermining-confidence-law
https://www.equalityhumanrights.com/en/our-work/news/hierarchy-hate-crime-undermining-confidence-law
https://www.equalityhumanrights.com/en/our-work/news/hierarchy-hate-crime-undermining-confidence-law
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‘legislation in and of itself is not enough to build the inclusive and equal society that we 
aspire to’ (SG consultation document p1). 
 
Police Scotland believes that the findings of the Christie Commission on the Future 
Delivery of Public Services are highly relevant to preventing hate crime and building 
community cohesion. 
 
Bringing the Christie Commission principles fully to bear on hate crime, prejudice and 
community cohesion will require that all Scotland’s public service providers (statutory 
and voluntary) continue to pursue the Christie Commission’s principles of 
 

- prioritising public services which prevent negative outcomes; 
 

- prioritising preventative spend; and 
 

- working more closely in partnership to improve outcomes. 
 
(See: https://www.gov.scot/publications/commission-future-delivery-public-
services/pages/2/ ). 
 
Police Scotland believes that it is vital to keep in mind the findings of the report of the 
Scottish Government’s Independent Advisory Group on Hate Crime, Prejudice & 
Community Cohesion (Sept 2016), which found that: 
 
‘Tackling prejudice and hate crime is not only a justice issue, but requires the active 
involvement of a range of agencies, including local government and public services. 
Key to an effective response is the creation of genuine multi-agency partnership 
working at a national and local level, strong leadership, clear and consistent policies, 
capacity within the system in terms of resources and ability, and practical 
implementation of interventions designed to achieve policy goals. 
 
We therefore recommend that the Scottish Government should encourage a greater 
multi- agency strategic and operational approach towards tackling hate crime, 
eradicating prejudice and building community cohesion that is clearly linked to 
community planning structures and underpinned by guidance for partners’. 
(https://www.gov.scot/publications/report-independent- advisory-group-hate-crime-
prejudice-community-cohesion/ page 20). 
 
Police Scotland strongly supports this approach.’ 
 
2. The Bill brings together the majority of existing hate crime laws into one piece 

of legislation. Do you believe there is merit in the consolidation of existing 
hate crime laws and should all such laws be covered? 

 
Yes. Police Scotland offered the following advice (on 22 Feb 2019) in response to 
Scottish Government’s consultation regarding these same matters. 
 
‘Police Scotland agrees with and supports Lord Bracadale’s arguments and rationale 
for this recommendation. Police Scotland supports the simplification and consolidation 
of the various pieces of Hate Crime legislation. The simplification of hate crime 

https://www.gov.scot/publications/commission-future-delivery-public-services/pages/2/
https://www.gov.scot/publications/commission-future-delivery-public-services/pages/2/
https://www.gov.scot/publications/commission-future-delivery-public-services/pages/2/
https://www.gov.scot/publications/commission-future-delivery-public-services/pages/2/
https://www.gov.scot/publications/report-independent-advisory-group-hate-crime-prejudice-community-cohesion/
https://www.gov.scot/publications/report-independent-advisory-group-hate-crime-prejudice-community-cohesion/
https://www.gov.scot/publications/report-independent-advisory-group-hate-crime-prejudice-community-cohesion/
https://www.gov.scot/publications/report-independent-advisory-group-hate-crime-prejudice-community-cohesion/
https://www.gov.scot/publications/report-independent-advisory-group-hate-crime-prejudice-community-cohesion/
https://www.gov.scot/publications/report-independent-advisory-group-hate-crime-prejudice-community-cohesion/
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legislation would assist the understanding of victims, society as a whole, and indeed 
police officers. 
 
The current status quo, with its different pieces of legislation and sentencing provisions, 
risks being perceived by the public as a hierarchy of discrimination. Such a perception 
carries risks, as explained by David Isaac, Chair of the Equality & Human Rights 
Commission, in which he argues that a hierarchy of hate crime is undermining the 
confidence of victims in the law: https://www.equalityhumanrights.com/en/our-
work/news/hierarchy-hate-crime-undermining- confidence-law (October 2016). 
 
The statutory aggravation model is a method which is capable of providing consistency 
across all crime types and applicable protected characteristics, and also affords a 
consistent method of producing statistical returns. It is well understood by operational 
officers and retaining this model would simplify the introduction of amendments 
compared to wholesale change. For example, the introduction of the Offensive 
Behaviour at Football and Threatening Communications (Scotland) Act 2012, where 
aggravations were in effect built into the actual charge, required extensive training to 
operational officers to explain the nature of the charges, selection of the correct charge 
and the information required for reporting cases.’ 
 
3. Do you think that the statutory aggravation model should be the main means 

for prosecuting hate crimes in Scotland? Should it be used in all 
circumstances or are there protected characteristics that should be 
approached differently and why? For example, the merits of a statutory 
aggravation for sex hostility rather than a standalone offence for misogynistic 
harassment? 

 
In reviewing Scottish Hate Crime legislation, the stated aim of the Scottish Government 
(SG) and Lord Bracadale was ‘to consolidate all Scottish hate crime legislation into a 
single statute to provide clarity, transparency and consistency’ (SG consultation 
document p7). 
 
Regarding Lord Bracadale’s clear remit for making recommendations to simplify and 
consolidate Scottish Hate Crime Legislation into a single, consistent, standardised 
approach, Police Scotland offered the following advice (on 22 Feb 2019) in response to 
Scottish Government’s consultation regarding these same matters. 
 
‘Police Scotland supports the simplification and consolidation of the various pieces of 
Hate Crime legislation. The simplification of hate crime legislation would assist the 
understanding of victims, society as a whole, and indeed police officers. 
 
[Having] different pieces of legislation and sentencing provisions risks being perceived 
by the public as a hierarchy of discrimination. Such a perception carries risks, as 
explained by David Isaac, Chair of the Equality & Human Rights Commission, in which 
he argues that a hierarchy of hate crime is undermining the confidence of victims in the 
law: https://www.equalityhumanrights.com/en/our-work/news/hierarchy-hate-crime-
undermining- confidence-law (October 2016).’ 
 
Regarding the Committee’s supplementary question about the merits of a statutory 
aggravation for sex hostility rather than a standalone offence for misogynistic 

https://www.equalityhumanrights.com/en/our-work/news/hierarchy-hate-crime-undermining-confidence-law
https://www.equalityhumanrights.com/en/our-work/news/hierarchy-hate-crime-undermining-confidence-law
https://www.equalityhumanrights.com/en/our-work/news/hierarchy-hate-crime-undermining-confidence-law
https://www.equalityhumanrights.com/en/our-work/news/hierarchy-hate-crime-undermining-confidence-law
https://www.equalityhumanrights.com/en/our-work/news/hierarchy-hate-crime-undermining-confidence-law
https://www.equalityhumanrights.com/en/our-work/news/hierarchy-hate-crime-undermining-confidence-law
https://www.equalityhumanrights.com/en/our-work/news/hierarchy-hate-crime-undermining-confidence-law
https://www.equalityhumanrights.com/en/our-work/news/hierarchy-hate-crime-undermining-confidence-law
https://www.equalityhumanrights.com/en/our-work/news/hierarchy-hate-crime-undermining-confidence-law
https://www.equalityhumanrights.com/en/our-work/news/hierarchy-hate-crime-undermining-confidence-law
https://www.equalityhumanrights.com/en/our-work/news/hierarchy-hate-crime-undermining-confidence-law
https://www.equalityhumanrights.com/en/our-work/news/hierarchy-hate-crime-undermining-confidence-law
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harassment, Police Scotland offered the following advice (on 22 Feb 2019) in response 
to Scottish Government’s consultation regarding these same matters. 
 
‘Police Scotland agrees with Lord Bracadale’s argument and reasons for his 
recommendation to develop a statutory aggravation for gender hostility. [However], 
what is proposed is a new aggravation, the application of which will take Criminal 
Justice organisations and their partner agencies into new territory. Therefore, Scottish 
Government may wish to scope the potential numbers of people likely to be reported for 
acts aggravated by gender hostility, to assess the likelihood of unforeseen or 
unintended consequences, or of disproportionate impact on specific demographics. For 
example, Police Scotland’s Children & Young People Strategy Unit has highlighted a 
number of considerations which are set out in Police Scotland’s response to Question 
35 of the Scottish Government public consultation questionnaire. The considerations 
highlighted by Police Scotland’s Children & Young People Strategy Unit echo those 
raised in the final report of the Independent Advisory Group on Hate Crime, Prejudice 
and Community Cohesion chaired by Dr Duncan Morrow (‘the IAG Report’ published 
September 2016). The IAG Report finds that children and young people feature 
disproportionately among the perpetrators of reported hate crime (a finding supported 
by Police Scotland analytical profiles of Hate Crime). 
 
If Parliament decides to create this new aggravation, it may be beneficial for Scottish 
Government to consider whether comparable disproportionality is likely to arise with 
gender hostility and, if so, what the implications for public policy will be. The IAG Report 
contains a number of suggestions regarding implications for public policy. 
 
The IAG Report argues for interventions and disposals that are sensitive to the rights, 
responsibilities and future potential of children and young people, who are citizens at a 
formative age. With reference to young people who perpetrate identity-based bullying 
and ‘hate’ behaviour, the IAG report argues strongly that education-based interventions 
and disposals will be more effective than criminal justice interventions. (See 
https://www.gov.scot/publications/report-independent-advisory-group-hate-crime-
prejudice- community-cohesion/ - sections 15-19 & 23-24, and recommendation 9 on 
pages 20-21). 
 

Police Scotland supports Lord Bracadale’s argument and reasoning for not 

proposing a standalone offence relating to misogynistic harassment. 

Police Scotland supports Lord Bracadale’s caution against proposals that ‘have a 

considerable crossover with other existing offences, which risks causing confusion 

and undermining the aim of collecting reliable data’ (Scottish Government’s public 

consultation document p17). 

Police Scotland notes the Scottish Government consultation document’s reference 

to pilot work in this area undertaken by Police Forces in England & Wales. 

The Office of the Nottinghamshire Police & Crime Commissioner and the 

Nottingham Women’s Centre commissioned a ‘Misogyny as a Hate Crime 

Evaluation Report’ (July 2018) which assessed the impact of the ‘Misogyny Hate 

Crime’ policy introduced by Nottinghamshire Police in April 2016. The report found 

https://www.gov.scot/publications/report-independent-advisory-group-hate-crime-prejudice-community-cohesion/
https://www.gov.scot/publications/report-independent-advisory-group-hate-crime-prejudice-community-cohesion/
https://www.gov.scot/publications/report-independent-advisory-group-hate-crime-prejudice-community-cohesion/
https://www.gov.scot/publications/report-independent-advisory-group-hate-crime-prejudice-community-cohesion/
https://www.gov.scot/publications/report-independent-advisory-group-hate-crime-prejudice-community-cohesion/
https://www.gov.scot/publications/report-independent-advisory-group-hate-crime-prejudice-community-cohesion/
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that ‘there is a high level of complexity in tackling misogyny, and that a significant 

part of the challenge is due to the ‘normalisation’ of these incidents’. 

There has been subsequent debate about this within English policing, which may 

be of interest to Scottish Government: see https://www.bbc.co.uk/news/uk-

46068013 (BBC website 02 Nov. 2018). 

It would definitely be beneficial to have a strong evidence base before introducing a 

standalone offence, given that doing so would be inconsistent with the aggravation-

based approach proposed for other types of hate crimes.’ 

 
4. Do you think that a new statutory aggravation on age hostility should 

be added to Scottish hate crime legislation? Would any alternative means 

be measured effective? For example, would there have been merit in 

introducing a statutory aggravation (outwith hate crime legislation) for the 

exploitation of the vulnerability of the victim? 

 
Police Scotland offered the following advice (on 22 Feb 2019) in response to 

Scottish Government’s consultation regarding these same matters. 

‘Police Scotland submitted to Lord Bracadale’s consultation in 2017 that elderly 

victims are often made the targets of crime for reasons relating to age-related 

impairments (such as dementia), in much the same way that people with disabilities 

are often made the targets of crime for reasons relating to their disabilities or 

conditions (such as learning disability or autism). 

Many crimes are motivated (partly if not wholly) because the victim is elderly 

and/or has a disability, and is therefore targeted as a victim (often a repeat 

victim) for crimes of fraud, deception or abuse. 

Police Scotland notes and agrees with Lord Bracadale’s analysis (in section 4.54 of 

his Review report) that: ‘While in some cases older people may experience malice 

or ill-will on the basis of their age, the vast majority of crimes against older people 

were driven by the perpetrator’s perception of the victim’s vulnerability due to their 

age’. 

Police Scotland therefore agrees with Lord Bracadale’s conclusion regarding 

the potential efficacy of an aggravation of age hostility, that ‘this approach is 

likely to capture a relatively small proportion of the offences committed against 

elderly persons’ (section 4.70 of Lord Bracadale’s Review report). 

Police Scotland notes Lord Bracadale’s statement within his Review report that ‘I am 

conscious of the strength of feeling supporting the introduction of a statutory 

aggravation which would capture the bulk of the offences committed against the 

elderly on the basis of perceived vulnerability’, and would suggest that the proposed 

Exploitation of Vulnerability aggravation might be a more efficacious tool for sending 

a message that offences against elderly people will not be tolerated.’ 

https://www.bbc.co.uk/news/uk-46068013
https://www.bbc.co.uk/news/uk-46068013
https://www.bbc.co.uk/news/uk-46068013
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Regarding the potential for the proposed new statutory aggravation of age hostility 

to generate unintended negative consequences for children, Police Scotland 

offered the following advice (on 22 Feb 2019) in response to Scottish 

Government’s consultation regarding these same matters. 

‘Police Scotland have developed a four year plan with a set of commitments to the 

children and young people of Scotland - Children and Young People2016/20 - Our 

Approach. This adopts a rights-based approach to the policing service that we wish 

to provide to the approx. 1 million under 18's in Scotland. As such, we welcome 

changes which both recognise and celebrate our young people and their rights 

within society.  Equally, however, we recognise that many offences committed by 

children are committed against other children, and Lord Bracadale commented on 

this in relation to instances of bullying when he stated (in section 4.67 of his Review 

report) that: "The main issue that emerged in relation to youth is bullying. That is a 

matter for very real concern. Having considered the report prepared by the 

Equalities & Human Rights Committee of the Scottish Parliament and the responses 

to the consultation paper on this issue, I agree with the proposition that bullying 

covers a range of behaviour and can amount to hate crime. I do not, however, 

consider that any change in the law is required. It seems to me that the problem of 

bullying raises issues of policy and implementation of policy which are outwith the 

remit of my review. I have no doubt that it is an issue which the Scottish Government 

takes extremely seriously." 

Police Scotland would welcome further detailed consideration of how a new 

statutory aggravation on age hostility might be introduced without generating 

unintended negative consequences for children. This requires careful 

consideration, particularly in relation to legislative duties, to ensure we support and 

educate our young people and ensure that the rights and needs of victims are 

supported and addressed. Crucial components of this work are the local resources 

available to meet those needs and effectively respond when hate crimes and 

incidents occur which are driven by hostility associated with a person’s age.’ 

 
Regarding the Committee’s supplementary question pertaining to whether there 

would be merit in introducing a statutory aggravation (outwith hate crime legislation) 

for the exploitation of the vulnerability of the victim, Police Scotland offered the 

following advice (on 22 Feb 2019) in response to Scottish Government’s 

consultation regarding these same matters. 

‘Many crimes are committed (partly if not wholly) because the victim is elderly 

and/or has a disability, and is therefore targeted as a victim (often a repeat victim) 

for crimes of fraud, deception or abuse. 

Police Scotland would suggest that the proposed Exploitation of Vulnerability 

aggravation might be potentially more efficacious than the proposed age hostility 

aggravation as a tool for sending a message that offences against elderly people 

http://www.scotland.police.uk/assets/pdf/138327/365208/Children-young-people-our-approach?view=Standard
http://www.scotland.police.uk/assets/pdf/138327/365208/Children-young-people-our-approach?view=Standard
http://www.scotland.police.uk/assets/pdf/138327/365208/Children-young-people-our-approach?view=Standard
http://www.scotland.police.uk/assets/pdf/138327/365208/Children-young-people-our-approach?view=Standard
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will not be tolerated. 

Similarly, Police Scotland would suggest that the proposed Exploitation of 

Vulnerability aggravation might also be efficacious in situations where the victim 

has a disability but the Crown is unable to prove that the perpetrator had ‘malice 

or ill-will’ towards disabled people.’ 

5. Do you think that sectarianism should have been specifically 

addressed in this Bill and defined in hate crime legislation? For example, 

should a statutory aggravation relating to sectarianism or a standalone 

offence have been created and added? 

 
No. 
 

Police Scotland offered the following advice (on 22 Feb 2019) in response to 

Scottish Government’s consultation regarding these same matters. 

‘Police Scotland agrees with Lord Bracadale’s reasoning and conclusion that ‘there 

is no gap in the law’ [with regards to legal sanctions against so-called ‘sectarian’ 

behaviour]. ‘Sectarianism’ manifests itself as either racial or religious prejudice or 

both. 

Police Scotland therefore supports Lord Bracadale’s recommendation that ‘it is not 

necessary to create any new offence or statutory aggravation to tackle hostility 

towards a sectarian identity’. 

In considering this matter, it is essential to have an awareness that there are 

many individuals and groups who have their own interpretations and agendas in 

relation to ‘sectarianism’. As such, the introduction of specific measures within 

legislation to address ‘sectarianism’ risks drawing Police Scotland into a political 

minefield. The inclusion of ‘sectarianism’ within hate crime legislation would result 

in an anomaly, as this would be the only category that does not directly relate to 

recognised protected characteristics under the Equality Act 2010. A ‘sectarianism’ 

aggravation would create the potential for unintended consequences to accrue, 

with the potential for this inconsistency to be exploited by individuals/groups for 

their own political ends. 

An aggravation for ‘sectarianism’ would be problematic for a number of reasons. 
 

(i) Police Scotland agrees with and supports Lord Bracadale’s caution against 

proposals that ‘have a considerable crossover with other existing offences, 

which risks causing confusion and undermining the aim of collecting reliable 

data’ (SG consultation document p17). 

(ii) Bundling together the different types of prejudice associated with 

‘sectarianism’ would undermine (and work against) the stated aim of the 

Scottish Government and Lord Bracadale ‘to consolidate all Scottish hate 

crime legislation into a single statute to provide clarity, transparency and 
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consistency’ (consultation document p7). In our view, the suggested 

aggravation for sectarianism is likely to reduce clarity, transparency and 

consistency. 

(iii) At present there is no consistent understanding of what is encompassed by 

the term ‘sectarianism’, and this can unintentionally mask what is meant, as 

similar language is used by different people to mean different things, as noted 

by Scottish Government’s own Advisory Group on Tackling Sectarianism, which 

stated that: ‘It became clear that sectarianism was not one single thing but the 

name given to a variety of different experiences’ (p.16 of the Advisory Group’s 

report ‘Independent Advice to Scottish Ministers’, December 2013 

http://www.scotland.gov.uk/Publications/2013/12/6197). 

 

By way of specific evidence to support the above observations, it may be helpful to 

draw attention to recent examples of the lack of clarity and consistency in the 

current understanding of what is encompassed by the term ‘sectarianism’. In 2018, 

separate training courses in ‘anti- sectarianism’ were run on multiple occasions by 

separate Scottish voluntary organisations. In their content or delivery, these courses 

treated the existence of Catholic schools as ipso facto sectarian, despite the clear 

guidance provided by Scottish Government’s Advisory Group on Tackling 

Sectarianism in Scotland, that: ‘We do not believe that sectarianism stems from, or 

is the responsibility of, denominational schooling, or, specifically, Catholic schools, 

nor that sectarianism would be eradicated by closing such institutions’ (see pp.10 

and 37 of the Advisory Group’s report ‘Independent Advice to Scottish Ministers’, 

published December 2013 http://www.scotland.gov.uk/Publications/2013/12/6197 ) 

The foregoing sets out the various considerations that have led Police Scotland to 

the view that it would be both unnecessary and unwise to adopt the term 

‘sectarianism’ into Scots Law. 

In addition to the considerations set out above, Police Scotland’s National 

Independent Strategic Advisory Group has questioned the appropriateness or 

legitimacy of using exclusionary definitions of ‘sectarianism’ that are restricted to 

Christianity. For example, intra- Muslim sectarianism has received extensive media 

coverage and international recognition in recent years, and has quite clearly had a 

negative impact on intra-Muslim community relations, not just in Muslim-majority 

countries but also in the UK and in Scotland. One need look no further than the 

notorious religiously-motivated murder of the Ahmadiyya Muslim shopkeeper Asad 

Shah in Glasgow by the Sunni Muslim Tanveer Ahmed on 24 March 2016, which 

received international attention. 

The diversity of Scotland’s population means that there is likely to be sectarianism 

within other faith/cultural backgrounds and to exclude this from a legal definition 

could be interpreted by some as treating these types of sectarianism as less 

important than that based upon Christian- related sectarianism. 

http://www.scotland.gov.uk/Publications/2013/12/6197
http://www.scotland.gov.uk/Publications/2013/12/6197
http://www.scotland.gov.uk/Publications/2013/12/6197
http://www.scotland.gov.uk/Publications/2013/12/6197
http://www.scotland.gov.uk/Publications/2013/12/6197
http://www.scotland.gov.uk/Publications/2013/12/6197
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Also, having learned from the Offensive Behaviour at Football legislation, there are 

individuals and groups with entrenched views on sectarianism and it is therefore 

imperative that the practical application of any proposed new definition is fully 

worked through by / with Police Scotland and other criminal justice partners before 

implementation. Failure to do so would create a risk of operational officers being left 

without the support and training required to make properly reasoned decisions.’ 

 
6. Do you have views on the merits of Part 2 of the Bill and the plans to 

introduce a new offence of stirring up of hatred? 

 

Police Scotland offered the following advice (on 22 Feb 2019) in response to 

Scottish Government’s consultation regarding these same matters. 

‘Police Scotland agrees with Lord Bracadale’s recommendation that stirring up of 

hatred offences should be introduced in respect of each of the protected 

characteristics including any new protected characteristics. 

The now-repealed Offensive Behaviour at Football and Threatening Communications 

(Scotland) Act 2012 (OBFTC) Section 1 offence included provisions on stirring up 

hatred relating to the following: 

* membership (or presumed membership) of: 
 

(i) a religious group, 
 

(ii) a social or cultural group with a perceived religious affiliation, 
 

(iii) a group defined by reference to a thing mentioned in 

subsection (4) The groups within subsection 4 are: 

(a) colour, 
 

(b) race, 
 

(c) nationality (including citizenship), 
 

(d) ethnic or national origins, 
 

(e) sexual orientation, 
 

(f) transgender identity, 
 

(g) disability. 

 

In addition, the OBFTC Section 6 offence also included provisions relating to stirring 

up religious hatred. 

As such, the introduction of additional stirring up of hatred offences in line with Lord 

Bracadale’s recommendations would to a large extent simply be returning football 
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policing to a previous legislative position. The inclusion of any new protected 

characteristics would be logical alongside their addition as new aggravations in 

relation to baseline offences.’ 

 
7. Do you have any views on the Scottish Government’s plans to retain 

the threshold of ‘threatening, abusive or insulting’ behaviour in relation to 

the stirring up of racial hatred, contrary to Lord Bracadale’s views that 

‘insulting’ should be removed? 

There is a risk of unforeseen and unintended negative consequences arising 

from creating differential disparities between protected characteristics 

regarding the thresholds of criminalisation for ‘stirring up’ offences. 

Those unintended consequences have the potential to bring the law and the justice 

system into disrepute, through creating a hierarchy of discrimination, contrary to the 

original aim and purpose of Lord Bracadale’s Independent Review of Scottish Hate 

Crime legislation, which was ‘to consolidate all Scottish hate crime legislation into a 

single statute to provide clarity, transparency and consistency’ (Scottish 

Government consultation document p7). 

The Hate Crime Bill sets a lower threshold for criminalising those who stir up racist 

hatred than it does for those who stir up hatred against other protected 

characteristics (ie. religious hatred, disability hatred, homophobic hatred, transphobic 

hatred). This disparity is being proposed by the Hate Crime Bill at the same time as 

both Scotland and the UK are solemnly marking the 25th anniversary of the 

Srebrenica massacre: that was a tragic product of the rise of hatred in the former 

Yugoslavia. If one were to apply the Hate Crime Bill’s proposals to the community 

tensions of the former Yugoslavia, the Hate Crime Bill would give less protection 

against stirring up of hatred against Muslims than it would against stirring up of 

hatred against Serbs. If one were to apply the Hate Crime Bill to the community 

tensions of contemporary Scotland, the Hate Crime Bill would give less protection 

against stirring up of hatred against Muslims or Roman Catholics than it would 

against stirring up of hatred against people who self-identify as British. 

The inclusion of the word 'insulting' in the definition of stirring up racial hatred, and 

its exclusion from the definition of stirring up hatred against other protected 

characteristics will have the potential negative consequence of causing confusion 

and creating a two-tier hierarchy of protected characteristics. That would risk 

creating resentment, community tension and social division, thereby bringing the 

Law into disrepute. The UK Equality Law regulator, the Equality & Human Rights 

Commission (EHRC), has warned against the damaging effects of introducing a 

hierarchy of protected characteristics. David Isaac, Chair of the EHRC, argues 

strongly that a hierarchy of hate crime undermines the confidence of victims in the 

law: https://www.equalityhumanrights.com/en/our-work/news/hierarchy-hate-crime-

undermining- confidence-law (October 2016). 

https://www.equalityhumanrights.com/en/our-work/news/hierarchy-hate-crime-undermining-confidence-law
https://www.equalityhumanrights.com/en/our-work/news/hierarchy-hate-crime-undermining-confidence-law
https://www.equalityhumanrights.com/en/our-work/news/hierarchy-hate-crime-undermining-confidence-law
https://www.equalityhumanrights.com/en/our-work/news/hierarchy-hate-crime-undermining-confidence-law
https://www.equalityhumanrights.com/en/our-work/news/hierarchy-hate-crime-undermining-confidence-law
https://www.equalityhumanrights.com/en/our-work/news/hierarchy-hate-crime-undermining-confidence-law
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Police Scotland has previously provided clear advice to Scottish Government on 

these matters. Police Scotland offered the following advice (on 22 Feb 2019) in 

response to Scottish Government’s consultation regarding these same matters. 

 

‘Police Scotland is persuaded by Lord Bracadale’s explanation that the word 

‘insulting’ was deleted from the English and Welsh harassment offence under 

section 5 of the Public Order Act 1986 in 2014 without any material impact, and that 

there did not appear to be any adverse effect on the ability of the Crown Prosecution 

Service to prosecute such conduct, as any ‘stirring up hatred’ conduct that had 

actually been prosecuted involved behaviour that could be characterised as 

‘abusive’ as well as ‘insulting’. 

[Furthermore], from an operational policing perspective, consistency is 

desirable as it aids understanding and assists decision-making by allowing 

officers to apply the same thought processes in different contexts. This is likely 

to reduce the burden of training when new or revised legislation is introduced. 

Police Scotland agrees with Lord Bracadale’s reasoning and recommendations 

regarding ‘stirring-up’ offences. The term ‘threatening or abusive’ is, as 

highlighted by Lord Bracadale, consistent with other extant legislative provisions 

in Scotland and should therefore be readily understood by operational police 

officers.’ 

8. Do you have any comments on what should be covered by the ‘protection 

of freedom of expression’ provision in the Bill? 

 
Police Scotland offered the following advice (on 22 Feb 2019) in response 

to Scottish Government’s consultation regarding these same matters. 

‘The inclusion of a freedom of speech provision is to be welcomed. In a football 

context the inclusion of such a provision in the Offensive Behaviour at Football Act 

2012 provided operational officers with valuable guidance. The absence of such a 

clause could result in Police Scotland being burdened with vexatious reports of 

‘crimes’ which are not in fact criminal in nature but which still require to be recorded 

and investigated to confirm if criminality is involved.’ 

 
9. Do you agree with the Scottish Government that Section 50A of the 

Criminal Law (Consolidation) (Scotland) Act 1995 about racially 

aggravated harassment should not be repealed? 

 
Police Scotland offered the following advice (on 22 Feb 2019) in response 

to Scottish Government’s consultation regarding these same matters. 

‘Police Scotland agrees with Lord Bracadale’s reasoning for his recommendation 

that Section 50A of the Criminal Law (Consolidations) (Scotland) Act 1995 about 

racially aggravated harassment should be repealed. Police Scotland is persuaded 

by the explanation provided within the Scottish Government’s consultation paper- 
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including Lord Bracadale’s views – that there does not appear to be any likelihood 

of adverse impact. We are also persuaded by the argument that its continued use 

is seen as having a negative impact by making hate crime legislation more 

complicated than it needs to be.’ 

Notwithstanding the above, Police Scotland would welcome the inclusion of some 

provision within the act that recognises those circumstances where a course of 

conduct amounts to criminality when taken as a whole, but where the individual acts 

that comprise the course of conduct would not, in and of themselves, breach the 

threshold of criminality. It is recognised that in an operational context this provides 

an appropriate method of enforcement where there is evidence that a person has 

engaged in a course of conduct based on malice / ill-will towards a person based on 

their presumed or actual membership of a protected group. However, it would be 

expected that any such provision would extend to victims who are targeted in 

relation to any of the protected characteristics listed in the proposed bill and not 

solely to those targeted in relation to race. 

 
10. What is your view on the plans for the abolition of the offence of 

blasphemy? 

 
Police Scotland are of the opinion that abolition of the offence of blasphemy 

would have no material impact as this legislation is seldom used and it is 

believed that this offence has not been prosecuted in Scottish courts since 

1843. 

 

I hope this is of assistance and addresses the needs of Scottish Government and 

the Committee. I am happy to provide further clarity on any aspect. 

 

Police Scotland 

24 July 2020 
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JUSTICE COMMITTEE 
 
HATE CRIME AND PUBLIC ORDER (SCOTLAND) BILL 
 
SUBMISSION FROM THE SCOTTISH POLICE FEDERATION  
 
I refer to the above and thank you for inviting the Scottish Police Federation (SPF) to 
submit evidence on the provisions of the Bill. We have taken the step of splitting our 
response into two distinct sections. The first half of our response is a general narrative 
of the issues and challenges we see the Bill as presenting, with the second half being 
more specific to particular technical provisions in support of our general observations. 
 
The Bill seeks to simplify and consolidate existing laws whilst also expanding the 
protected characteristics. In theory the SPF supports clarification of the law in any area 
of criminal law which can only serve to promote justice. That being said, it is important 
that legislation is drafted with careful consideration for the consequences, intended or 
otherwise.   
 
The SPF rejects conduct, behaviour, and speech which is threatening in any context, 
whether motivated by hateful beliefs or otherwise. However, we cannot support a Bill 
which appears to paralyse freedom of speech in Scotland, particularly when 
threatening conduct is already a well-recognised criminal offence which does not 
require duplication. This Bill will, if passed, paralyse freedom of expression for both 
individuals and organisations by threatening prosecution for the mere expression of 
opinion which may be unpopular. Individuals, organisations, or others with an interest 
in doing so could shut down debate on important matters by simply labelling it criminal 
hatred. Whether or not they are correct the impact is likely to be that free speech is 
stifled regardless. 
 
We support the criticisms raised by various parties in respect of the risk this Bill poses 
to free speech. In particular we support the comments made by Roddy Dunlop QC, 
the Dean of the Faculty of Advocates, Free to Disagree, Fred Mackintosh QC, and the 
Scottish Catholic Church. We reject the comments made by Aamer Anwar which, in a 
contemporaneous demonstration of the spirit of this Bill, seek to belittle, dismiss and 
curtail the legitimate concerns and opinions voiced by numerous parties as 
“scaremongering.”   
 
We believe that regardless of whether the Bill’s provisions are believed to lead to an 
increase in convictions or not, that the “stirring up hatred” elements will see a 
significant increase in police workload and demand, with a corresponding demand 
placed upon the COPFS and courts. It is our experience that hate offences place more 
pressure on our custody facilities in particular as an expectation is quickly established 
that those accused of such offences appear in court from police custody. 
 
Hate crime is an increasingly fluid term with ever increasing sections of society 
demanding special status for their particular group. As this trend continues to grow it 
erodes the basic principal that everyone should be equal in the eyes of the law. It 
creates competition over which victim deserves the greatest sympathy or public 
outrage over their experience(s).  
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In policing in particular we are all too aware that there are individuals in society who 
believe that to feel insulted or offended is a police matter. There are those who believe 
that to be disagreed with is tantamount to being insulted or abused. When the subject 
of debate is a personal matter, or one which people may feel passionately about, 
emotions can be heightened and anger can inform decision-making.   
 
Police officers are frequently called to attend neighbour disputes whereby two or more 
people who do not see eye to eye seek to escalate matters against each other through 
a tit for tat exchange of police reports and allegations of criminal conduct. We are not 
suggesting that people should not contact the police, and if the conduct involved is 
criminal in nature there are already offences available which provide for prosecution.  
However frivolous allegations which waste police time are not uncommon and are a 
drain on resources. We are concerned that if this Bill is introduced into law its 
provisions would be abused either intentionally or unintentionally.   
 
The SPF is further concerned that the Bill would move even further from policing (and 
criminalising) of deeds and acts to the potential policing of what people think or feel, 
as well as the criminalisation of what is said in private. 
 
The Bill’s provisions suggest that guilty intent (mens rea) is no longer required to be 
established to prove an offence. Guilty intent is however known and understood, and 
crucially, is capable of being “worked towards.” This Bill however suggests something 
altogether more nebulous, akin to some form of ‘accidental effect’ will be enough to 
lead to conviction. We cannot support such a proposition. 
 
It cannot be accidental that the subject of gender identity is not covered by the sections 
of the Bill devoted to what are described as the freedom of expression provisions. 
People are already frightened to enter the trans debate or criticise any anti-racism 
activities (regardless of whether they agree with wider political ideologies or not) for 
fear of being accused of being transphobic or racist. Fear of insulting is stifling free 
speech and the proposals in this Bill risks compounding that.   
 
As an example; the use of language to distinguish between sex and gender is often 
conflated, in what can appear as an attempt to infer outrage or discrimination simply 
because of irreconcilable fundamental beliefs.  
 
Individuals freely discussing for example lesbian sexual practices might believe they 
are covered by the free speech provisions only to find that their interpretations are 
considered hateful by those who take a diametrically opposing view on whether 
lesbian relationships are (or ought to be) sex or gender derived.  
 
Clause 4 of the Bill sets out changes that relate to the public performance of a play 
also remove an existing protection. The existing offence criminalises people who 
present or direct a performance, and either intend to stir up racial hatred or where 
racial hatred is likely to be stirred up a performer is specifically excluded from the reach 
of the offence.  
 
We can’t imagine that actors are considered such promoters of hatred (as categorised 
by the Bill) that they need to be specifically catered for, but given the relative power 
imbalance between actors on one hand and producers etc. on the other, it would be 
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helpful to understand why it is deemed necessary to bring such performers into the 
reach of the legislation. 
 
It is however important to note that other forms of “hate” are not unknown amongst 
performance artists. Lyrics in certain genres of music promote and glorify the injury 
and murder of police officers, or sexual objectification of women for example. 
Performers have a long history of protest, activism, or depending on your particular 
point of view, simply promoting bad taste or abhorrent ideals.  
 
One of the most high-profile, controversial, and relatively recent examples was 
associated with the song Blurred Lines by Robin Thicke. Many believe this song 
glorifies rape. It is conceivable the performance (or indeed playing) of this song could 
constitute an offence under the stirring up hatred provisions whereas those that 
advocate or promote violence against police officers would not. Is this the intention of 
the Bill? 
 
The SPF does not support the intended provision to grant powers of search and entry 
(by force if necessary) to members of police staff. The use of coercive powers places 
police officers in a unique position, sees us held to different standards, and subject to 
particular restrictions that are not in existence for police staff.  
 
Police staff are not restricted from expressing political opinion or commentary. It is not 
beyond the realms of possibility that police staff could be involved in public 
campaigning for activities they are then seen to be “policing.” Whilst the inherent 
problems with that ought to be entirely self-evident it cannot be right that complaints 
over the use of coercive powers could see police officer and police staff member 
subject to different processes and treatment for what could be identical events. We 
also consider the public would find such an approach intolerable. 
 
Part 1 of the Bill simply widens the scope of characteristics which are protected and 
reiterates the procedural manner in which the court should record aggravations. In 
practice the courts already record aggravations upon conviction, however, we support 
the strengthening of procedure in this respect.  The new provision in the Bill makes 
clear that those who are convicted of offences with aggravations of prejudice shall 
have this reflected plainly and in detail in their criminal record. The SPF therefore 
supports Part 1 of the Bill. 
 
Part 2 of the Bill seeks to replace existing hate crime legislation and to consolidate 
several pieces of legislation into one. Whilst the SPF supports consolidation and 
clarification of the law, we are concerned that the amalgamation of the existing 
offences in the manner proposed by the new Bill is overly simplistic. We draw a 
distinction between clarification and simplicity. Simplification by consolidation does not 
necessarily clarify.   
 
The Bill proposes at section 3(1) to create the offence of behaving in a threatening, 
abusive or insulting manner which either intends to, or is likely to, stir up hatred against 
a group defined by race, colour, nationality, citizenship, ethnicity or national 
origins.  Further, section 3(2) creates the offence of behaving in a threatening or 
abusive manner which either intends to, or is likely to, stir up hatred against a group 
based on protected characteristics including age, disability, religion (both 
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perceived and in actuality), sexual orientation, transgender identity or variations 
in sex characteristics.   
 
We are concerned the Bill seeks to criminalise the mere likelihood of ‘stirring up hatred’ 
by creating an offence of threatening, abusive or insulting behaviour, such offence to 
include both speech and conduct. This complicates the law and is in our opinion, too 
vague to be implemented. It is noted that the second offence created under section 
3(2) covers only conduct which is threatening or abusive, not that which is insulting, 
however, our comments apply equally to both proposed offences.   
 
To criminalise threatening behaviour is not opposed, but it is unnecessary as this 
behaviour is already criminalised out with the new Bill.  
 
By definition the term “abusive” could include any expression of opinion which may be 
perceived to be personally applicable or offensive. We refer to the example raised by 
the Scottish Catholic Church that expressing their opinion on marriage and sexuality 
could now be seen as stirring up hatred under the new Bill. We do not consider that 
healthy debate should be criminalised on the basis that it might be offensive or 
insulting to those who share a different view. Under the Bill a mere difference of opinion 
could at least theoretically merit prosecution.  
 
Having provided no plausible definition of specifically what exactly it seeks to 
criminalise as abusive or insulting and where the line will be drawn, the Bill undermines 
freedom of expression and the vagueness which the wording leaves behind is, in the 
view of the SPF extremely problematic.   
 
The SPF shares the view communicated by many others in response to the Bill that 
the creation of a new offence of threatening or abusive behaviour is entirely 
unnecessary; it already exists.   
 
The Criminal Justice and Licensing (Scotland) Act 2010 (hereinafter ‘the 2010 Act’) 
made it an offence to behave in a manner which is threatening or abusive. This offence 
is wide-ranging and applies to everyone, including all of the protected groups which 
the proposed new offence seeks to protect. The offence is one of the most frequently 
libelled charges throughout summary Sheriff courts in Scotland and the case law which 
has developed the offence since its inception has been clear, concise and perhaps 
most informative of all – sparse.   
 
The law is clear: threatening or abusive behaviour is a recognisable criminal offence.  
The pre-existing offence works well in practice and affords those accused of the 
offence an adequate opportunity to defend themselves.  The aggravating factors 
already in place and available to the Crown Office and Procurator Fiscal Service work 
well in practice and whilst they could be expanded, there is no need to overhaul a 
system which is already working well.  There is therefore in the view of the SPF no 
requirement for the creation of a new offence and to do so would simply be repetitive, 
unnecessary, and unhelpful.  
 
Furthermore, the test which must be applied by the judicial system during the 
prosecution of any offence under section 38 of the 2010 Act is an objective test of 
reasonableness; the behaviour must be threatening or abusive to such a degree that 
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it would be likely to cause a reasonable person to suffer fear or alarm.  That this test 
is objective is a protective factor – the courts must consider the alleged conduct 
against the context of each case in a manner which ignores whether the complainer 
in each case actually suffered fear or alarm.  Instead the courts consider objectively 
whether it is in fact reasonable that any person would be likely to suffer fear or alarm 
on account of the alleged conduct.   
 
The Bill appears to create a very loosely-worded replica of this test for offences of 
stirring up hatred but whilst this test is effective currently for an offence under section 
38 of the 2010 Act, it would not in the view of the SPF be equally effective when applied 
to hate crime.  It’s easy to define what is threatening by reference to an objective test 
but to define objectively what is abusive to specific groups, in other words offensive or 
insulting, is implausible.  It requires a subjective examination of each scenario and 
each victim or group and cannot be considered against an objective framework.  What 
may be insulting to one individual or group may be considered humorous to another.  
What could be deemed to be offensive by one could be considered a perfectly 
acceptable expression of opinion by another.  To determine whether or not speech or 
conduct is abusive is subjective and the Bill as currently drafted fails to identify an 
adequate test, nor does it recognise the importance distinction to be made between 
subjectivity and objectivity in how the offence would be tried in practice.   
 
Against a backdrop of an extremely low threshold for culpability - mere insult - that the 
Bill does not require a person to have actually caused anyone offence is concerning.  
It does not require that their intention was to cause offence.  The Bill requires only that 
the speech, conduct or behaviour in question is or was likely to stir up hatred, with the 
extremely subjective question of likelihood left entirely open to interpretation.  
 
We referred to the vagueness of the proposed offences of abusive speech or conduct.  
Again, we find the test of likelihood attached to the offence to also be so vague in its 
context as to render the Bill too esoteric.  It creates a troubling scenario where a person 
could express opinion without actually offending anyone, within the privacy of their 
own home and with no intention whatsoever of offending anyone, and still be 
criminalised.   
 
Whilst threatening to paralyse the right to freedom of expression, the Bill, in our view, 
also sits uncomfortably with Articles 6 and 7 of the Convention concerning the right to 
a fair trial. Whilst Article 6 affords us all the right to be informed promptly of the nature 
of any offence forming the basis of a prosecution, Article 7 protects us from being held 
responsible for an act which does not constitute a recognisable criminal offence.   
 
The SPF takes the view that the vagueness of the proposed new offence and equally 
the vagueness of the test which will apply to it does not define a recognisable criminal 
offence. It seeks to criminalise freedom of speech generally whilst providing no 
curtailment of how and when this might apply in practice in a realistic manner such 
that citizens can draw a line between what might fall within the ambit of hate crime and 
what is fair comment during debate.   
 
The Bill seeks to criminalise the expression of opinion without providing adequate 
means by which this will be controlled and we refer again to the fact that freedom of 
expression should only ever be restricted to the minimal extent permitted by the 
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Convention under Article 10.  We do not consider that the Bill in its current form could 
coexist with the basic human rights enjoyed under the Convention.  To the contrary 
we consider that the Bill threatens to paralyse the human rights referred to under the 
Convention. 
 
We support and adopt the comments of Fred Mackintosh QC and others in relation to 
the removal of available defences which exist for the current hate crime offences. If 
the Bill as presented is passed, those accused of the new offences of stirring up hatred 
will not have the opportunity to prove that they did not intend to stir up hatred or that 
they had no reason to suspect their conduct would do so.   
 
The new Bill proposes instead to impose a test of reasonableness which conversely 
allows an accused person the defence of arguing that a reasonable person would not 
consider the conduct in question to meet the threshold of culpability.  But this defence 
is not a one size fits all solution and it is not, in our view, cross-transferable to the new 
Bill and its proposed new offences.   
 
This is primarily because of the difficulty in objectively examining conduct which is 
allegedly prejudicial to specific groups.  To do so is to attempt to objectively consider 
a subjective matter; the two are mutually exclusive. Those accused of crimes must be 
afforded an adequate opportunity to defend themselves.  The SPF believes that further 
thought must be given to potential defences to the proposed new offences, and takes 
the view that it is not possible to fairly apply the reasonableness defence to a 
subjective question. When combined with an extremely low prosecution threshold, a 
lack of available adequate defences poses a serious risk of injustice. 
 
We highlight these complexities to reinforce our view that it is inevitable the provisions 
of this Bill will lead to considerable pressure being placed upon the police service. The 
sheer level of subjectivity at the heart of the stirring up hatred provisions will leave the 
police with little room to apply discretion. This will see more people brought into 
custody and into adversarial contact with the police. It will see more people reported 
for consideration of prosecution, and will see more pressure placed on the courts. It is 
impossible to see how this could not lead to more convictions for those who had no 
reason to believe their conduct could be deemed to be stirring up hatred. 
 
We note that clauses 11 and 12 of the Bill create exceptions and thereby potential 
defences whereby freedom of speech is protected; but these only go as far as applying 
to religion and sexual orientation.  We do not see why these groups or characteristics 
are specifically excepted insofar as discussion and criticism will be permitted, whereas 
those voicing opinion relative to other groups and characteristics do not enjoy the 
same purported protection?   
 
Is discussion and criticism of matters relative to the other protected groups and 
characteristics prohibited under this Bill? Is the proposed legislation designed to 
specifically exclude current hotly-contested issues such as the housing of refugees, or 
trans rights and how they affect biological women? The same exceptions should apply 
for all characteristics and groups, if they are to be enacted at all. In any event we 
consider that these exceptions are flimsy and unfit for purpose.  They allow only 
discussion and criticism but this is a far cry from the healthy, heated debate we are 
accustomed to as part of participation in free and open democratic processes. 



  REF NO. J/S5/20/HC/353 

7 
 

 
We do not for one second suggest that prejudice, racism or discrimination are 
desirable qualities in our society but the need to address those matters when they 
reach a criminal level is met by laws already in place and the cost to free speech of 
going further with this Bill is too high a price to pay for very little gain.   
 
The European Court of Human Rights has variously found that freedom of speech 
cannot simply apply to opinions or ideals with which people agree. It is not lost on the 
SPF that a great deal of concern in respect of the reach of the Bill is derived from the 
ambiguous language it is built on. The question raised by many other organisations 
which oppose the Bill has been: what is included within this offence?  We believe that 
we can answer that question: there is nothing which is definitively excluded from this 
proposed new offence.   
 
To cause others to feel insulted or offended by expressing opinion, whether 
intentionally or inadvertently, should not be criminalised; it is a fundamental human 
right enshrined within Articles 9 and 10 of the European Convention on Human Rights 
that the expression of opinion, however unpopular, should be protected.  Whilst Article 
9 affords freedom of thought, Article 10 embeds freedom of expression.  The 
Convention, being enshrined within domestic law in Scotland, should not be departed 
from lightly.  
 
Whilst Article 10 of the ECHR permits Governments to restrict freedom of expression 
for the purpose of the prevention of crime, the SPF implores the Government that such 
restriction should not be undertaken without the most considered and detailed of road 
maps to ensure that any departure from freedom of speech is the absolute minimum 
required to achieve legitimate aims.   
 
We should never forget that the police in Scotland police with the consent of the 
people. We are firmly of the view that legislation that would see the police policing 
speech would devastate the legitimacy of the police in the eyes of the public. That can 
never be an acceptable outcome. 
 
Scottish Police Federation  

24 July 2020  
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JUSTICE COMMITTEE 

 

HATE CRIME AND PUBLIC ORDER (SCOTLAND) BILL 

 

SUBMISSION FROM THE CROWN OFFICE AND PROCURATOR FISCAL 

SERVICE 

COPFS approach to Hate Crime  

Hate crime is an affront to the fundamental values to which our society is committed 

- values of tolerance, respect for human dignity and equal treatment – and it is 

legitimate to use the criminal law to make clear that behaviour which is an affront to 

those values will not be tolerated.  

We acknowledge that hate crimes are under-reported in Scotland.  Therefore we are 

committed to working with stakeholders, including Police Scotland and Scottish 

Government, to raise awareness of the impact of hate crime on individuals and 

communities and to encourage people to report hate crimes to the police or third 

party reporting organisations.   

Where there is sufficient evidence in law, Prosecutors will take effective and 

appropriate action against any incident of hate crime.   

General Comments 

There is a practical benefit to a single piece of consolidated, consistent hate crime 

legislation.  It can help clarity and understanding and can assist with the effective 

analysis of offences, offering greater opportunity to tackle offending.  

Clear, simple, descriptions of an offence helps the understanding of victims, 

witnesses or other members of the public and the accurate recording of relevant 

offending behaviour.  The current relevant legislative framework including section 

50A of the Criminal Law (Consolidation) Act 1995, section 74 of the Criminal Justice 

(Scotland) Act 2003 and section 96 of the Crime and Disorder Act 1998 is not 

obvious as relating to hate crime.  Consolidation of the legislation will improve clarity 

in this area.   
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Consolidated legislation allows a consistent approach to be taken to different 

characteristics.  Currently the characteristics are dealt with in separate pieces of 

legislation, were introduced at different stages in the evolution of our understanding 

of hate crime and have different evidential tests applying across the characteristics. 

Introducing clear, uniform evidential tests across the characteristics gives clarity to 

the public and to those investigating and prosecuting criminal offences.  

Part 1 – Aggravation of Offences by Prejudice  

General 

Statutory aggravations are familiar to Scots law.  Prosecutors use the charge that 

best reflects the facts and circumstances of the case, and will add a statutory 

aggravation where the evidence supports it. 

Corroborated evidence is always required to prove the core offence.  Adding a 

statutory aggravation does not change that requirement.  Evidence from a single 

source is sufficient to establish a statutory aggravation and prosecutors and courts 

look to the circumstances specific to the offence and the words or actions of the 

accused for that evidence.   

A statutory aggravation requires the court to take in to account certain factors when 

sentencing and to record the sentence in a specific way.  Where the aggravation is 

established, the court must: 

• state on conviction that the offence is aggravated by prejudice and record the 

conviction in a way that shows that the offence is so aggravated, 

• take the aggravation into account in determining the appropriate sentence, 

and 

• state, where the sentence in respect of the offence is different from that which 

the court would have imposed if the offence were not so aggravated, the 

extent of and the reasons for that difference, or state the reasons for there 

being no such difference. 

‘Evincing malice and ill-will’ (section 1(1)(a)(i)) 
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It is noted that the proposed statutory aggravation in the Bill retains the phrase 

“evincing malice and ill-will” which is used in existing provisions.  Whilst prosecutors 

and the courts are accustomed to that language, victims, witnesses, and the public, 

may find such language unclear and outdated.  

Lord Bracadale, in his review of Hate Crime in Scotland 2018, made a 

recommendation that the language be changed from ‘evincing malice and ill-will’ to 

‘demonstrating hostility’.  Any such change, were it to be made, would not change 

the nature of the test being applied or impact on the ability of prosecutors to use the 

aggravation effectively. 

Aggravation Relating to Age (section 1(2)(a)) 

In February 2019 COPFS provided written and oral evidence to the Justice 

Committee on a potential statutory aggravation relating to age as part of the 

Committee’s inquiry in to the Prosecution of Elder Abuse.  

The Scottish Government recognise in the Policy Memorandum that an aggravation 

relating to age as introduced in the Bill would only apply in a relatively small number 

of cases each year.  Lord Bracadale reached a similar conclusion and this 

conclusion is borne out by the experience of prosecutors dealing with the cases 

currently reported to COPFS.   

There is a distinction between offences which demonstrate hostility towards 

someone’s age, and offences where the accused has exploited someone because of 

their age and perceived associated vulnerability.  The aggravation relating to age in 

the Bill captures the former but not the latter.  Prosecutorial experience is that there 

are relatively few cases of age hostility, as defined in the Bill, reported to COPFS.  

The new aggravation would not be used, for example, in a typical ‘bogus workman’ 

case committed against an elderly person.  In such a case there would generally be 

no evidence available to support a contention that the accused was motivated by 

malice and ill will towards elderly people as a group or towards an individual due 

their membership of that group.   



  REF NO. J/S5/20/HC/397 

4 
 

In such cases, prosecutors will provide relevant background information to the court, 

or lead evidence from the victim as to the impact of the offence.  The court is able to 

take in to account any exploitation of vulnerability at sentencing.   

Further Potential Aggravations 

Where any new aggravation is being added careful consideration must be given to 

the requirement for and scope of such an aggravation. It is important to ensure that 

the definition of any new aggravation is clear and that its relationship with other 

aggravations does not have the potential to complicate understanding for the public 

or for those involved in investigating and prosecuting offences.  

Aggravation Relating to Sex 

Section 15 provides for the power to add the characteristic of sex to the list of 

aggravations by way of Regulations.  Any decision to add a specific aggravation 

relating to sex would require a clear definition and clarity on the context in which the 

aggravation should be applied.  It is noted that the Scottish Government intends to 

establish a Working Group to consider such an aggravation. 

Part 2 – Offences Relating to Stirring up hatred  

Offences of Stirring up Hatred (Section 3) 

The Bill as it is currently drafted creates two separate stirring up offences – one for 

the characteristic of race and the second for the other protected characteristics. 

These two offences have different definitions of the types of criminal behaviour or 

communication.  In relation to race, criminal behaviour or communication includes 

“insulting” behaviour or material.  In relation to the other protected characteristics 

“insulting” behaviour or material is not included within the definition of criminal 

behaviour or material.  This difference has the potential to create complexity, for 

example, where there is behaviour which is directed both at race and at one or more 

of the other characteristics.  

 

Applying the ordinary principles of statutory interpretation, those involved in the 

investigation and prosecution of offences and the courts may be expected to 

proceed on the basis that this is a deliberate distinction and may identify behaviour 

which is captured by “insulting” but not by “threatening” or “abusive”. 
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Lord Bracadale recommended that the term “insulting” should not be included in the 

definition of a new stirring up hatred offence.  “Threatening and abusive” is a term 

which is familiar to Scots law.  The term ‘insulting’ is less familiar.  COPFS is not 

aware of any behaviour commonly reported to COPFS under the current stirring up 

racial hatred offences under sections 18 to 22 of the Public Order Act 1986 (the 1986 

Act), which would not be captured were the phrase “insulting” to be removed and the 

test simply be one of “threatening and abusive” behaviour. 

Culpability where offence committed during public performance of play (Section 4) 

COPFS notes that the offence under section 4 broadly mirrors that under section 20 

of the 1986 Act.  COPFS is not aware of any instances of criminal proceedings being 

taken in relation to an alleged contravention of section 20 of the 1986 Act. 

Offences of Possessing Inflammatory Material (Section 5) 

The offences in relation to possessing inflammatory material also have different 

definitions for race as compared to the other characteristics.  The potential 

consequences of this difference are described above in relation to Section 3. 

Criminal behaviour potentially captured by the possession of inflammatory material 

offences under Section 5, which would require evidence of the accused person’s 

intent to communicate, would potentially also be captured by an offence of 

attempting to stir up hatred under Section 3.        

Defence of Reasonableness (sections 3(4), 3(5)(a), 5(4) and 5(5)(a)) 

The Bill sets out the circumstances in which behaviour, communication and material 

may be deemed to be reasonable, thereby establishing statutory defences to the 

stirring up hatred and possession of inflammatory material offences. 

Those circumstances are where; 

(a) evidence provided is enough to raise an issue as to whether that is the case, 

and 

(b) the prosecution does not prove beyond reasonable doubt that it is not the 

case. 



  REF NO. J/S5/20/HC/397 

6 
 

Sections 3(5)(a) and 5(5)(a) appear to create an evidential burden on the defence, 

not only to lead evidence, but to lead “enough” evidence to establish the statutory 

defence.   

There are two potential issues with the defence in its current draft.  Firstly it implies 

that a court could not find an accused’s actions were reasonable and acquit without 

the accused leading evidence.  Secondly the term “enough” evidence does not 

provide clarity in relation to the threshold required to establish the defence. 

Finally, retention of the word ‘insulting’ in relation to the offences of stirring up racial 

hatred under section 3(1) and possessing racially inflammatory material under 

section 5(1) of the Bill, means that the threshold for the statutory defence in respect 

of race, differs to that of the other protected characteristics. 

Individual culpability where organisation commits an offence (Section 9) 

This section is similar to section 28 of the 1986 Act.  However in applying individual 

culpability to “any other body or association” and “any individual who is concerned in 

the management or control of a body or association’s affairs,” the Bill extends 

culpability beyond individuals included in the1986 Act.  Identifying sufficient evidence 

of an individual’s culpability in a body or association without an identifiable and 

regulated structure may be challenging.  

Protection of Freedom of Expression (Sections 11 and 12) 

Sections 11 and 12 of Part 2 of the Bill mirror the approach adopted in the 1986 Act 

with regards to protection of freedom of expression in relation to religion and sexual 

orientation.  The sections identify, with a degree of specificity, categories of speech 

which are not covered by the criminal offences in question, therefore providing 

guidance both to those who are expected to comply with the law and those charged 

with its application.  

It is noted that the provisions within the Bill protecting free speech apply in relation to 

the characteristics of religion and sexual orientation, but not to the other categories 

referenced in the Bill. 
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Prosecutors may legitimately start from the perspective that if speech which stirs up 

hatred has been criminalised, that is a legitimate restriction on free speech in a 

democratic society. Nevertheless, prosecutors are aware of the requirement to 

consider the protection of freedom of expression when looking at any reported 

offence.  This requirement is reflected in existing COPFS guidance.   

 

Part 3 – Further Provision Relating to the Characteristics  

Meaning of the Characteristics  

COPFS notes that the definitions of the protected characteristics listed in section 14 

of the Bill are similar to those within existing hate crime legislation, apart from the 

definition of transgender identity, which has been updated with more modern 

language and no longer includes any reference to intersex / variations of sex 

characteristics.  

Part 4 – Abolition of the Offence of Blasphemy  

Part 4 of the Bill abolishes the offence of blasphemy. Repeal or otherwise of the 

offence is a matter for Parliament.  The offence of blasphemy has not been 

prosecuted in Scotland for over a century.  

 

Crown Office and Procurator Fiscal Service     

27 July 2020  

 



J/S5/20/26/3 
 

1 

Justice Committee 
 

26th Meeting, 2020 (Session 5), Tuesday 3 November 2020 
 

Subordinate legislation 
 

Note by the clerk 

 
Purpose 
 
1. This paper invites the Committee to consider the following negative instruments: 
 

 The Electronic Monitoring (Approved Devices) (Scotland) Regulations 2020 
[see page 3]; 

 The Electronic Monitoring (Relevant Disposals) (Modification) (Scotland) 
Regulations 2020 [see page 5]. 

 
2. If the Committee agrees to report to the Parliament on the instruments, it is 

required to do so by 23 November 2020.  
 
Delegated Powers and Law Reform Committee Consideration  
 
3. The Delegated Powers and Law Reform Committee considered the instruments at 

its meeting on 27 October 2020. The Committee agreed that it did not need to draw 
them to the attention of the Parliament on any grounds within its remit. 

 
Procedure for negative instruments 
 
4. Negative instruments are instruments that are “subject to annulment” by resolution 

of the Parliament for a period of 40 days after they are laid. This means they 
become law unless they are annulled by the Parliament. All negative instruments 
are considered by the Delegated Powers and Law Reform Committee (on various 
technical grounds) and by the relevant lead committee (on policy grounds).  

 
5. Under Rule 10.4, any member (whether or not a member of the lead committee) 

may, within the 40-day period, lodge a motion for consideration by the lead 
committee recommending annulment of the instrument.  

 
6. If the motion is agreed to by the lead committee, the Parliamentary Bureau must 

then lodge a motion to annul the instrument to be considered by the Parliament as 
a whole. If that motion is also agreed to, the Scottish Ministers must revoke the 
instrument.  

 
7. If the Parliament resolves to annul an SSI then what has been done under authority 

of the instrument remains valid but it can have no further legal effect. Following a 
resolution to annul an SSI the Scottish Ministers (or other responsible authority) 
must revoke the SSI (make another SSI which removes the original SSI from the 
statute book.) Ministers are not prevented from making another instrument in the 
same terms and seeking to persuade the Parliament that the second instrument 
should not be annulled. 

https://www.legislation.gov.uk/ssi/2020/308/contents/made
https://www.legislation.gov.uk/ssi/2020/309/contents/made
https://www.legislation.gov.uk/ssi/2020/309/contents/made
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8. Each negative instrument appears on the Justice Committee’s agenda at the first 

opportunity after the Delegated Powers and Law Reform Committee has reported 
on it. This means that, if questions are asked or concerns raised, consideration of 
the instrument can usually be continued to a later meeting to allow the Committee 
to gather more information or to invite a Minister to give evidence on the 
instrument. Members should however note that, for scheduling reasons, it is not 
always possible to continue an instrument to the following week. For this reason, if 
any Member has significant concerns about a negative instrument, they are 
encouraged to make this known to the clerks in advance of the meeting.  

 
9. In many cases, the Committee may be content simply to note the instrument and 

agree to make no recommendations on it. 
 
Guidance on subordinate legislation 
 
10. Further guidance on subordinate legislation is available on the Delegated Powers 

and Law Reform Committee’s web page at: 
 
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/deleg
ated-powers-committee.aspx  

 
Electronic bail conditions/Scope of the Management of Offenders (Scotland) 
2019 Act 
 
11. Members of the Committee may wish to note that one effect of the Electronic 

Monitoring (Relevant Disposals) (Modification) (Scotland) Regulations 2020 is to 
add bail to the above specified list of disposals that can be electronically monitored. 
The Scottish Government argues that this change will enhance the range of 
options available to the courts as they consider cases before them. 
 

12. Members may also wish to recall that, when the Committee considered what is now 
the Management of Offenders (Scotland) Act 2019 at Stage 1, the Law Society of 
Scotland questioned whether the then Bill was the suitable vehicle for taking 
forward a proposal to extend the use of electronic monitoring to cover bail (which is 
primarily a disposal for use pre-conviction). It noted that the Bill then before the 
Parliament related only to disposals post-conviction and that, as drafted, the Bill 
worked on the assumption that the person has been convicted. 
 

13. The Committee concluded in its report (paragraph 200) that: 
 

“In respect to the first of these issues, decisions on scope of the Bill are a 
matter 
for the Convener at Stage 2. It is not appropriate to make any further comments 
on scope in this Report as the detail of any possible amendments are not 
available. The Committee heard support from many witnesses for the use of 
electronic monitoring on bail. The Committee is broadly supportive of the 
Scottish 
Government's intention to pilot such an approach but, as with electronic 
monitoring more generally, any use of electronic monitoring for those on bail 

http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/delegated-powers-committee.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/delegated-powers-committee.aspx
https://sp-bpr-en-prod-cdnep.azureedge.net/published/J/2019/1/31/Stage-1-Report-on-the-Management-of-Offenders--Scotland--Bill/JS052019R2.pdf


J/S5/20/26/3 
 

3 

should be informed by proper risk assessment and coupled with relevant 
support. 
The Committee considers that it is a missed opportunity that the Bill has not 
been 
drafted in a way that makes it explicitly clear that electronic monitoring can be 
extended to cover bail.” 

 
14. The question for Members is whether the Committee is content with the vires of the 

Regulation (i.e. is it making provision that is within the powers granted by the 
parent Act?). 

 
Recommendation 
 
15. The Committee is invited to consider the instruments, including the issue 

raised in paragraphs 11 to 14 above. 
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POLICY NOTE 
 

THE ELECTRONIC MONITORING (APPROVED DEVICES) (SCOTLAND) 
REGULATIONS 2020 

 
SSI 2020/308 

 
The above instrument was made in exercise of the powers under sections 8(1) and 
15(1) of the Management of Offenders (Scotland) Act 2019 and all other powers 
enabling the Scottish Ministers to do so. The instrument is subject to negative 
procedure. 
 
These Regulations prescribe the types of electronic devices which are approved 
devices in relation to an electronic monitoring requirement imposed under Part 
1 of the Management of Offenders (Scotland) Act 2019 (“the 2019 Act”). 
 
Policy Objectives 
 
These Regulations are being taken forward in recognition of the requirement that the 
types of equipment used in electronic monitoring should be set out in regulations so 
that they may be approved by Parliament. Previously, the Scottish Ministers were 
required to specify the devices that could be used for electronic monitoring and not the 
types of devices. This meant that each individual device was prescribed by reference 
to the serial number of that device (see the Restriction of Liberty Order etc. (Scotland) 
Amendment Regulations 2019 (SSI 2019/423)). The requirement in section 8 of the 
2019 Act is that the Scottish Ministers must prescribe the types of devices that are to 
be approved devices for the purposes of electronic monitoring under Part 1 of the 
2019 Act. 
 
Under these new regulations made under the 2019 Act, equipment is described by 
reference to how it operates in order that Parliament might have a more meaningful 
understanding of the nature of the equipment. This also means that the previous 
approach of needing to come back to Parliament every time a new model of 
equipment was introduced into the service, is no longer necessary. 
 
These Regulations describe a personal identification device (a PID or “tag”) typically 
worn on the ankle, a home monitoring unit which sits in a location and monitors 
presence at or absence from that location and a fitting tool which is used to securely 
set up the equipment. These are all pieces of equipment that have, in some form, 
been a core part of the electronic monitoring service for a number of years. They are 
used for radio frequency monitoring, the form of monitoring that has been in place in 
Scotland since electronic monitoring was first piloted in 1998. The policy aim here is to 
ensure that the service continues to operate with equipment that has the approval of 
Parliament. No changes to what can be monitored nor how that monitoring is done are 
made by approving this equipment. When the technology used within the service 
changes in future months or years (for example to introduce new technology using 
GPS or technology for remote substance monitoring) it will be through an update to 
these regulations that such new technology is approved by Parliament. 
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Consultation 
 
The recent (last year) passage of the 2019 Act meant there has been recent 
consultation with stakeholders and partners over the broader plans within the Act for 
the expansion of electronic monitoring, and the supporting and administrative 
arrangements that should be in place for such an expansion. G4S (the current provider 
of the monitoring service in Scotland) were consulted on the descriptions of the 
technology to ensure they were technically accurate. The actual equipment used was 
not deemed to be of wider interest to partners as it is only the requirement to approve 
the equipment that is changing here, not the equipment itself. Therefore, a wider 
consultation was not undertaken. 
 
Impact Assessments 
 
Further impact assessments were not undertaken. As above, the impact of this change 
is likely to be minimal, as it is not the equipment itself that is changing, only the need 
that it is approved in this new way. 
 
Financial Effects 
 
The Cabinet Secretary for Justice confirms that no BRIA is necessary as the 
instrument has no financial effects on the Scottish Government, local government or 
on business. 
 
Scottish Government 
Justice Directorate 
October 2020 
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POLICY NOTE 
 

THE ELECTRONIC MONITORING (RELEVANT DISPOSALS) (MODIFICATION) 
(SCOTLAND) REGULATIONS 2020 

 
SSI 2020/309 

 
The above instrument was made in exercise of the powers conferred by sections 4(1) 
and 15(1), of the Management of Offenders (Scotland) Act 2019 and all other powers 
enabling Scottish Ministers to do so. The instrument is subject to negative procedure. 
 
These Regulations modify the list of relevant disposals in section 3(2) of the 
Management of Offenders (Scotland) Act 2019 (“the 2019 Act”) alongside which 
an electronic monitoring requirement may be imposed by the court under 
section 1 of the 2019 Act. 
 
These Regulations add a new entry to the list of relevant disposals in section 
3(2) of the 2019 Act – the imposition or modification of bail conditions under 
various provisions of Part III of the Criminal Procedure (Scotland) Act 1995. 
 
Policy Objectives 
 
These Regulations add bail to the above specified list of disposals that can be 
electronically monitored. This change does not alter the underpinning legislation 
covering bail. Rather, where a bail order has a condition that can be monitored 
electronically, for example: a movement restriction condition, compliance with such a 
condition can be monitored electronically via an electronic monitoring requirement 
imposed under section 1 of the 2019 Act. 
 
This change will enhance the range of options available to the courts as they consider 
cases before them. During the current disruption to the justice system as a result of 
Covid, the proportion of the prison population has increased significantly from under 
20 per cent of the population to close to 27 per cent of the population. Reducing the 
remand population was already desirable, given what is known about the disruptive 
impact of remand with people losing employment, housing and family connection, with 
some forms of remand occurring before any trial has taken place to establish 
innocence or guilt. The recent Scottish Parliament inquiry into remand looked at these 
issues and at the potential role that electronic monitoring could play in reducing the 
remand population. 
 
Individual decisions on bail or remand are for the court, so the policy objective here is 
simply that, where they deem bail appropriate, an additional way in which any such 
bail requirements can be monitored is provided through the national contract for 
electronic monitoring. 
 
This change adds bail to the list of those disposals that can be electronically 
monitored. This ability to electronically monitor bail will have no practical effect until 
such time as the remaining sections of Part 1 of the Management of Offenders 
(Scotland) Act 2019 are commenced. No timescale has yet been set for commencing 
those remaining sections of the Act. This change to add bail to the list of disposals is 
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being made now, with work on the underpinning administrative arrangements 
continuing in parallel. This approach is necessary given the need to move quickly to 
put in place arrangements to assist justice system recovery. 
 
These Regulations will provide the statutory powers for courts to order the electronic 
monitoring of bail conditions once Part 1 of the 2019 Act comes into force, while 
enabling partners to continue to make the necessary administrative arrangements in 
preparation for the commencement of Part 1. Only once partners such as the Police, 
COPFS, social work and others have confirmed they are administratively ready for this 
new policy use will the remaining sections of Part 1 be brought into force via further 
Commencement Regulations. 
 
Consultation 
 
Before and during the passage of the Management of Offenders (Scotland) Act 2019 
there was extensive consultation on the development of electronic monitoring, 
including consultation on the use of electronically monitored bail. The Scottish 
Government publication Analysis of Responses to Electronic Monitoring in Scotland 
showed 89% of respondents considered that electronic monitoring should be 
introduced as an alternative to remand. The consultation informed the legislative 
proposals that were brought forward. The full list of responses to the consultation is 
published on the Scottish Government website. 
 
Impact Assessments 
 
The change here does not change the powers to put in place conditions, it is only an 
additional way of monitoring those conditions. An additional impact assessment has 
been completed for the equalities impact of these regulations. It is not anticipated 
there will be any adverse impact from an equalities perspective and given the nature of 
the change, individual cases are being considered on their own merits which allows for 
specific account to be taken of protected characteristics. 
 
There is no specific impact on children or islands from these changes so specific 
impact assessments for those were not completed. The national electronic monitoring 
contract already has in place arrangements for delivering services to young people 
(such as requirements that parents are present) and for delivering services to islands 
(retained staff) and those aspects of the service would not be expected to change. 
 
As the extent of impact is dependent on court use of these powers, impact is 
necessarily illustrative. The Management of Offenders (Scotland) Act, set out 
illustrative costs and impact on partners from a 10% increase in electronic monitoring. 
Existing arrangements for assessment, reporting and enforcement for bail exist at 
present and it is expected many will not need to change significantly if the conditions 
are monitored electronically. 
 
This change is not accompanied by a move to new technology such as GPS, so the 
existing data protection arrangements within the electronic monitoring regime remain 
unchanged from those needed in support of the existing radio frequency service. 
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Financial Effects 
 
The Scottish Government confirms that no BRIA is necessary as the instrument has 
no financial effects on the Scottish Government, local government or on business. The 
electronic monitoring service is provided wholly under contract already held by the 
Scottish Government. 
 
The Management of Offenders (Scotland) Act 2019 set out illustrative costs for the 
expansion of electronic monitoring more generally, as any use is dependent on what 
the courts determine is appropriate. 
 
Justice social work have already received an increase in funding in anticipation of 
electronic monitoring expansion. The national budget for electronic monitoring was 
also increased to £6m and it is anticipated that this budget will be sufficient to meet 
any increased costs resulting from increases in the volume of those monitored. The 
arrangements will be kept under review so that any increase in costs or indeed saving 
realised, can be taken into account in future funding arrangements for partners. If 
partners need to incur further costs in advance, for example to make IT changes, then 
it is anticipated that reasonably incurred costs could be met from the existing national 
electronic monitoring budget. 
 
Scottish Government 
Justice Directorate 
October 2020 
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Justice Sub-Committee on Policing  

26th Meeting, 2020 (Session 5), Tuesday 3 November 2020 

Note by the Clerk 

Feedback paper 

Introduction  

1. On 26 October 2020, the Justice Sub-Committee on Policing held an 
evidence session on the impact on policing in Scotland of the United Kingdom‟s (UK) 
withdrawal from the European Union (EU). 

2. The Sub-Committee heard from Deputy Chief Constable Will Kerr, Local 
Policing, and Detective Chief Superintendent Patrick Campbell, Specialist Crime 
Division, Police Scotland.  

Key Issues 

3. The witnesses outlined Police Scotland‟s preparations for the UK‟s withdrawal 
from the EU, the contingency plans being made, the possible impact of the potential 
loss of existing tools, and the use of alternative justice and home affairs measures 
after the transition period ends on 31 December 2020. 

4. The impact of the potential loss of the use of the European Arrest Warrant 
(EAW) and access to the Schengen information system II (SIS II) were described as 
„significant‟, by DCS Campbell. He explained that the without access to the EAW the 
extradition process would be slower, and Police Scotland would be unable to access 
the real-time data available on SIS II. An option being considered is the use of 
Interpol notices and diffusions. DCS Campbell described the alternative measures 
being considered as slower, more bureaucratic, and suboptimal. DCC Kerr added 
that Interpol is more geographically limited and it is not as good as accessing a 
centrally run system. 

5. DCC Kerr indicated that there are four areas of concern for Police Scotland. 
These are maritime and fisheries; protests and demonstrations; access to justice and 
home affairs measures; and travel and freight, with regard to people‟s ability to enter 
and exit Scotland, as part of the wider UK arrangement. 

6. With no deal on fishing being reached with the EU to date, Police Scotland 
are considering contingencies and protocols to allow evidence to be gathered if there 
have been breaches and to ensure that they are able to address any illegal fishing. 

7. DCC Kerr confirmed that Police Scotland are working closely with partners to 
mitigate the points of vulnerability at ports, airports and borders, and that they have 
invested in an additional 60 officers within their policing command. 

8. DCC Kerr also told the Sub-Committee that Police Scotland expects 2021 to 
be „an event-rich and potentially protest-rich environment‟, and that they will learn 
lessons from the policing of previous events, and apply them. 



J/S5/20/26/4 

2 

9. In his written evidence to the Sub-Committee, the UK Government‟s Minister 
of State for Crime and Policing, Kit Malthouse MP, stated that in the event of no deal, 
“The UK has well-developed and well-rehearsed plans in place.” DCC Kerr told the 
Sub-Committee that he was not aware of the specific plans Mr Malthouse was 
referring to, and therefore was unable to comment on whether or not Police Scotland 
was sighted on them.  

10. On whether Police Scotland are sighted on well-rehearsed and well-
developed plans more generally, DCC Kerr told the Sub-Committee that “the more 
general answer would probably be no rather than yes”. 

11. As negotiations are on-going, the Sub-Committee will keep this issue under 
review. 

12. The Sub-Committee will meet next on Monday 16 November, when it will hold 
an evidence session on policing during the coronavirus pandemic.  

Justice Sub-Committee clerks  

29 October 2020 
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